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The vacancy upon the bench of the United 
States Supreme Court has at last been filled. 
After the rejection by the senate of the nomi- 
nations of William B. Hornblower and 
Wheeler H. Peckham, both of New York, for 
Associate Justice vice Blatchford deceased, the 
president nominated and the senate promptly 
confirmed Senator Edward D. White of 
Louisiana. “The new justice appears to be 
favorably regarded in the senate, and has the 
reputation of being an excellent lawyer. He 
will certainly be a valuable acquisition to the 
supreme bench particularly because of his in- 
timate knowledge of the civil code or what is 
known as the Code Napoleon, constructions 
of which are frequently called for in a certain 
class of cases arising in the States originally 
included in the limits of the Louisiana pur- 
chase. The main reliance of the court in the 
past for information on such points was in 
Justice Bradley, who-had made special study 
of that branch of law. The new justice is 
forty-nine years of age, was born in Louisi- 
ana has been a lawyer since 1868, and was an 
associate justice of the Supreme Court of 
Louisiana from 1878 until his election to the 
senate in 1890. 


a ——— 


One of the objections urged with effect 
against Mr. Peckham as a justice of the Su- 
preme Court, was that he is too old, being in 
his sixty-third year. It was contended that 
no man ought to be confirmed who is over 
sixty and it is said that an understanding 
was reached among senators some time ago 
that any candidate for the supreme bench 
whose age exceeded sixty would not be con- 
firmed. There is unquestionably much force 
in this contention, and it finds warrant in the 
fact that there have been in the entire history 
of the court but four appointments of men 
whose age when appointed exceeded 60 years. 
These were William M. Strong of Pennsyl- 
vania, 62 years old when appointed; Ward 
Hunt of New York, 61; Samuel Blatchford 
of New York, whose death created the pres- 
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ent vacancy, 62, and L. Q. C. Lamar, 62. A 
majority of the appointments were of men in 
the 50’s, among these being Rodger B. 
Taney, who was 59 when appointed, and 
Salmon P. Chase who was 56. The men who 
acquired the greatest fame on the supreme 
bench were still younger. John Jay, the 
first chief justice, was 44 years old when ap- 
pointed, the celebrated John Marshall was 
46, and Joseph Story, one of the country’s 
most eminent jurists, was only 32 when he 
became an associate justice of the Supreme 
Court. It will be seen that the practice has 
been to appoint men under the age of 60 to 
the highest judicial tribunal and it is a prac- 
tice founded upon sound reasons. Undoubt- 
edly, a man may be intellectually at his best 
at the age of sixty-three but the cases are 
extremely rare of men who long remain at 
their best after attaining this age. It is not 
judicious to put a man on the supreme bench 
whose faculties may be at the point of decline 
by reason of age and whose years of useful- 
ness must in any event be few. 





The amount of compensation to which at- 
torneys are entitled necessarily varies with 
the place in which their services are rendered. 
There are also many other circumstances, 
such as the standing of the attorney and im- 
portance of the litigation involved, which 
must be taken into consideration in deter- 
mining the proper amount of an attorney’s 
fee. Whether the financial ability of the 
client to pay a reasonably fair and just attor- 
ney’s fee,should be an element in such deter- 
mination was considered by the Circuit Court 
of Appeals for the Eighth Circuit in the case 
of Ward v. Kohn, 58 Fed. Rep. 462. The 
trial court had stated to the jury that when a 
party employs another he has a right to take 
into consideration the ability of the employer 
to pay: while the defendant complained of 
the refusal to charge the jury that no greater 
fee or amount would be reasonable against a 
wealthy man than a poor man, for the same 
services. In the discussion of this question, 
the court cited the celebrated remark of 
Judge Grier that ‘‘Every gentleman of the 
bar knows that there cannot be any onerule of 
charges in the nature of a horizontal tariff for 
all cases.’’ As to the wealth of a client, the 
court said it cannot be considered in any case 
to enhance the fee for professional services 
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above a reasonable compensation for the 
service actually rendered; it cannot be con- 
sidered to make the fee extortionate or a 
compensation unreasonably large, but the 
court admitted that every judge and every 
gentleman of the bar knows that much severe 
professional labor is rendered by practicing 
attorneys without any compensation, and 
much more for compensation so small as to 
be entirely inadequate. When a client who 
has the means to pay what professional serv- 
ices are fairly worth employs an attorney, it 
is right and just that he should pay a fair and 
reasonable compensation for the services ob- 
tained; in other words, the fees of the attor- 
ney should not be measured by the inade- 
quate compensation and small fees gentleman 
of the bar usually receive from those who 
are unable to pay at all or to pay 
only a fair compensation, but they 
should be measured by the fees usu- 
ally obtained by attorneys for like services 
from those who are able to pay just com- 
pensation for the servives rendered. We 
think the true rule is, said the court, that in 
an action by an attorney to recover compen- 
sation for, professional services on the quan- 
tum meruit, the financial ability of the de- 
fendant may be considered by the jury, not 
to enhance the fees above a reasonable com- 
pensation, but to determine whether or not 
he is able to pay fair and just compensation 
for the services rendered. 





NOTES OF RECENT DECISIONS. 





MuniciraL CorroraTionN—ABATEMENT OF 
Nuisances—Depication.—In City of Llano 
vy. Llano County, 238. W. Rep. 1008, de- 
cided by the Court of Appeals of Texas, a 
question arose as to the liability of a county 
to a municipal corporation for the mainten- 
ance of a nuisance in the county court house. 
It was held that a municipal corporation, be- 
ing a governmental agency intrusted with the 
care and superintendence of the highways 
and public squares within its boundaries, 
may sue a county to enjoin it from maintain- 
ing a nuisance on one of the city’s public 
squares. A dedication by a county of a pub- 
lie square in a city for the use of the public, 
with a right reserved in the county to use it 
for court house purposes, gives the county no 





right to erect thereon a jail and a cesspool, 
and the eity has the right to abate such use 
of the square by the county as a purpresture 
and public nuisance. A dedication of land 
by a county to the public use as a public 
square will not fail because the city for whose 
benefit it was intended was not in existence 
at the time of the dedication, since the city, 
on springing into existence as a municipal 
corporation, is by operation of*law invested 
with the control, for the use of the public, 
of all highways and public grounds within the 
corporate limits, subject to such reserved 
rights as may exist in favor of the county. 


MounicipaL Corporations — ContRacts— 
INTERFERENCE BY Court — Injunction. — In 
Lewis v. Denver City Waterworks Co. , it is held 
by the Supreme Court of Colorado that a city 
council or board of trustees of an incorporated 
town, when acting or proposing to act, in a 
legislative capacity upon a subject within the 
scope of its powers, as conferred by its char- 
ter or by the general laws of the State, is en- 
titled to immunity from judicial interference. 
Elliott, J., says: 

Jt is a general principle in the governmental system 
of this country that the judicial department has no 
direct control over the legislative department. Each 
department of the State government is independent 
Within its appropriate sphere. Legislative action by 
the general assembly cannot be coerced or restrained 
by judicial process. As was said in another case by 
this court, “‘the legislature cannot be thus compelled 
to pass an act, even though the constitution expressly 
commands it; nor restrained from passing an act, 
even though the constitution expressly forbids it.” 
Thesame principle, with perhaps some exceptions, 
or seeming exceptions, extends to the local levislative 
bodies of municipal corporations. A court of equity 
cannot properly interpose any obstacle to the exercise 
of their legislative discretion upon a subject within 
the scope of their delegated powers. A municipal 
ordinance passed in pursuance of valid authority em- 
anating from the State legislature has the same force 
and effect, within proper limits, as if passed by the 
legislature itself. It follows, as a logical sequence, 
that a city council or board of trustees of an incorpo- 
rated town, when acting, or proposing to act, ina 
legislative capacity upon a subject within the scope of 
its powers as conferred by its chaiter or by the gen- 
eral laws of the State, is entitled to immunity from 
judicial interference. Itis true, the municipal legis- 
lative body may adoptan illegal ordinance. So the 
State Jegislature may enact an unconstitutional statute. 
The remedy is the same in either case. By proper 
and timely application to the courts the enforcement 
of the unconstitutional statute, as well as the enforce- 
ment of the illegal ordinance, may be restrained or 
corrected. In such ease, however, the judicial proc- 
ess is executed against some ministerial or adminis- 
trative oflicer, or against some individual or corpora- 
tion, and thus all substantial injury is averted withou 
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direct interference with legislative action or discretion. 
The Supreme Court of Illinois has recently delivered 
an elaborate opinion upon this subject. See Stevens 
vy. Training School (Ill. Sup.) 32 N. E. Rep. 962, and 
cases there cited; also 2 High, Inj. § 1248; 1 Dill. Mun. 
Corp. (4th Ed.) § 808; Alpers v. City and County of 
San Francisco, 32 Fed. Rep. 506; Land Co. v. Routt, 17 
Colo. 162, 28 Pac. Rep. 1125; Railroad Co. v. Lea, 5 
Colo. 192; Phillips v. City of Denver, 19 Colo.—, 34 
Pac. Rep. 902. 

Were defendants acting, or proposing to act, ina 
matter within the scope of their authority, and re- 
quiring the exercise of their legislative discretion, 
when they were enjoined in this action? When this 
action was commenced, the town of Highlands wasa 
duly incorporated town under the general laws of 
this State. The defendant Lewis, as mayor, and the 
other defendants, Breon, Harvey, Shaw, Lee, Jackson, 
and Kooken, as trustees, constituted the board of 
trustees of said town. Every board of trustees 
of an incorporated town under the general 
laws of this State is, by act of the general assembly, 
invested with extensive powers, including the power 
to pass regulations and ordinances having the effect of 
legislative acts in a large variety of cases. Among the 
powers thus granted is the power to lay out, open, 
improve, and regulate the use of the streets. The 
power toregulate the opening in the streets for the 
laying out of gas or water mains and pipes, and to 
regulate {the use of sidewalks along the streets and 
alleys; and all structures thereunder, is expressly and 
specifically conferred by general law upon the boards 
of trustees of incorporated towns. Act 1877, § 14, cl. 
7; see Gen. Laws, p. 880; Gen. St. p. 965; 2 Mills’ Ann. 
St. p. 2262. 

From what has already been said, it is, apparent 
that the granting of the injunction in this case was an 
improper exercise of judicial power. It interfered 
with the legislative discretion of the board of trustees 
of the town of Highlands. The injunction restrained 
the board from acting in its legislative capacity upon 
a matter clearly within the scope of the powers con- 
fided to it by the general laws of the State. The 
board was clothed with authority to pass ordinances 
in respect to the construction and operation of water- 
works in said town. Whether the proposed ordi- 
nance granting to the Citizens’ Water Company the 
right to construct and operate such works would have 
been valid, or whether it would have been void, by 
reason of its being in violation of an existing contract 
between the plaintiff company and said town of High- 
lands, is immaterial in this action. The passage of 
the proposed ordinance being within the scope of the 
legislative power conferred upon the mayor and 
trustees, the granting of the injunction was an er- 
roneous interference with their legislative functions. 
As was said by Mr. Justice Field in Alpers y. City and 
County of San Francisco, supra: ‘Municipal corpo- 
rations are instrumentalities of the State for the more 
convenient administration of local affairs, and for that 
purpose are invested with certain legislative power. 
In the exercise of that power, upon the subjects sub- 
mitted to their jurisdiction, they are as much beyond 
judicial interference as the legislature of the State. 
The courts cannot in the one case forbid the passage 
of a law, nor in the other the passage of a resolution, 
order, ‘or ordinance. If by. either body, the legisla- 
ture or the board of supervisors, an unconstitutional 
act be passed, its enforcement may be arrested. “The 
parties seeking to execute the invalid act can be 
reached by the courts, while the legislative body of 
the State or of the municipality, in the exercise of its 





legislative discretion, is beyond their jurisdiction. The 
fact that in either case the legislative action threatened 

may be in disregard of constitutional restraints, and 
impair the obligation of a contract, as alleged in this 
case, does not affect the question. It is legislative 

discretion which is exercised, and that discretion, 
whether rightfully or wrongfully exercised, is not 
subject to interference by the judiciary.” There 
seems to be some diversity of opinion upon this sub- 
ject, or, as we have intimated, there may be excep- 
tions to the doctrine of non-interference. For exam- 
ple, if it should be made to appear that the legislative 
body of a municipality was about to pass some ordi- 
nance, resolution, or order, and that its mere passage 
would immediately occasion, or be immediately fol- 
lowed by, some irreparable loss or injury beyond the 
power of redress by subsequent judicial proceedings, 
a court of equity might perhaps extend its strong arm 
to prevent such loss or injury. This view was in- 
dicated by Judges Sawyer and Hoffman in Water Co. 
v. Bartlett, 16 Fed. Rep. 615. So, in Davis v. Mayor, 
ete., 1 Duer, 498, Mr. Justice Duer, speaking upon this 
subject, said: “A court of equity will not interfere 
to control the exercise of a discretionary power, when 
the discretion is legally and honestly exercised, and it 
has no reason to believe the fact is otherwise, but will 
interfere whenever it has grounds for believing that 
its interference is necessary to prevent abuse, injust- 
ice, or oppression, the violation, of a trust or the con- 
summation of a fraud. It will interfere, and it is 
bound to interfere, whenever it has reason to believe 
that those in whom the discretion is vested are pre- 
pared, illegally, wantonly, or corruptly, to trample 
upon rights and sacrifice interests which they are 
specially bound to watch over and protect.” This 
case was subsequently affirmed by the New York 
Court of Appeals in 14 N. Y. 506. It is an exceedingly 
delicate matter for the courts to interfere by injunc- 
tion with the action, or contemplated action, of a 
legislative body in any case; and such interference 
cannot be justified, except perhaps in extreme cases 
and under extraordinary circumstances. No ground 
for such interference is presented in the present case, 
and, as the members of the municipal board are the 
only defendants, no relief can be granted in this 
action. 





Etectric Cars — Duty or Morormen— 
FRIGHTENING Horses.—In Ellis v. Boston & 
L. R. Co., 35 N. E. Rep. 1127, decided by 
the Supreme Judicial Court of Massachusetts, 
it was held that where a motorman while 
operating a street car and sounding the gong, 
sees that the car and noise are frightening a 
horse, and thereby endangering the driver, it 
is his duty to do what he reasonably can to 
diminish the fright of the horse, and that the 
failure of the motorman to notice the fright- 
ened condition of the horse, if he might have 
perceived it by the exercise of reasonable 
care, is negligence. The court said in part: 


Although there was some conflict of evidence in this 
case, the jury may have found that the plaintiff, hav- 
ing no reason to thinkit unsafe so to do, drove down 
a street in the City of Lynn on which was an electric 
railway, and there met one of the defendant’s open 
electric cars, filled with passengers, on which the 
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motorman was continually sounding the gong; that 
the horse was frightened at the car and at the noise 
of the motor and of the gong, and manifested his fear 
in such a way asto show the motorman that the 
plaintiff and his daughter, who was riding with him, 
were in great peril, and that the motorman, instead of 
stopping the car, or ceasing to sound the gong, kept 
on with the car, and continued to make a loud clangor 
with the gong, so that the horse became unmanage- 
able, broke the carriage, threw the plaintiff out, and 
thereby inflicted serious injuries upon him. 

The defendant’s requests for rulings go upon the 
theory that the manager of an electric railway car 
upon a street is never called upon to stop the car, or 
to change his method of managing it, to avoid any 
danger from the fright of horses other than the dan- 
ger of collision with the car. These requests were 
founded on an erroneous view of the law. Itis a 
well known fact that most horses are frightened at 
their first view of a moving electric car, especially if 
they encounter it in a quiet place, away from the dis- 
tracting’ noises of a busy city street. It is only by 
careful training and a frequent repetition of the ex- 
perience that they acquire courage to meet and pass 
such a car on a narrow street without excitement. 
The rights of the driver of a horse and the manager 
of an electric car, under such circumstances are 
equal. Each may use the street, and each must use 
it with a reasonable regard for the safety and con- 
venience of the other. The motorman is supposed to 
know that his car is likely to frighten horses that are 
unaccustomed to the sight of such vehicles, while 
most horses are easily taught, after a time, to pass it 
without fear. Itis his duty if he sees a horse in the 
street before him thatis greatly frightened at the car, 
so as to endanger his driver or other persons in the 
street, to do what he reasonably can in the manage- 
ment of his car to diminish the fright of the horse; 
and it is also his duty in running the car to look out, 
and see whether, by frightening horses or otherwise, 
he is putting in peril other persons lawfully using the 
street, on foot or with teams. In this way the con- 
venience and safety of everybody can be promoted 
without serious detriment to anybody. Of course the 
owners and drivers of horses are required at the same 
time to use care in proportion to the danger to which 
they are exposed (Benjamin v. Railway Co., Mass. 35 
N. E. Rep. 95). 


Criminav Evinence—DyinG DECLARATIONS. 
—In State v. Johnson, 24 S. W. Rep. 229, 
the Supreme Court of Missouri, considered 
the question as to the admissibility of dying 
declarations. In that case it appeared that 
defendant and deceased engaged in a fight in 
which deceased was knocked down, and de- 
fendant got on top of him, but released him 
on his representation that he had swallowed 
some tobacco. Deceased then mounted a 
horse and rode home, telling a companion 
that he was not hurt. On reaching home he 
became sick, and vomited up the tobacco, 
and while vomiting told his wife he was going 
to die, and made declarations as to how he 
received his injuries. At the time of making 
such declaratiors he was without a physician, 








and had no external indications of injury. It 
was held that there was no such belief in ap- 
proaching death on deceased’s part as would 
make the declarations admissible. It was 
also held that dying declarations are inadmis- 
sible when the witness does not pretend to 
give either the words or the substance of 
what deceased said, or all that he said, and 
that they should not be allowed to go directly 
to the jury without any preliminary determi- 
nation by the court as to their admissibility. 
Upon the main question the court said 
through Sherwood, J. : 


A more serious objection to the testimony of these 
witnesses is in regard to the alleged dying declarations 
of deceased. Was their testimony, as delivered, 
competent to establish such declarations? One rule 
regarding such declarations, well established in this 
State and elsewhere, is that, in order to make them 
admissible in evidence, there must not only be an 
actual nearness of death, but an absolute conviction 
of itin the mind of the declarant. Reg. v. Dalmas, 1 
Cox, Crim. Cas. 95. It isnot enough that the decla- 
rant should have thought that he should ultimately 
never recover; the declaration should be made under 
an impression of almost immediate dissolution. Rex 
v. Van Butchell, 3 Car. & P. 629; Reg v. Forester, 10 
Cox, Crim. Cas. 368;1 Greenl. Ev. (14th Ed.) § 158; 
Starkie, Ev. (10 Ed.) 38, and cases cited; People v. 
Green, 1 Parker, Crim. R. 11; State v. Simons, 50 Mo. 
370; State v. McCanon, 51 Mo. 160; State v. Partlow, 90 
Mo. 608, 4S. W. Rep. 14; Brown v. State, 32 Miss. 433; 
Starkey v. People, 17 Il. loc. cit. 21, and cases cited; 
Whart. Hom. § 747. It is this fact of nearness of death, 
combined with another fact, one equally as important, 
a profound and settled belief in such nearness of 
dissolution, that redeems such declarations from the 
domain of hearsay, and dispenses with opportunity 
for cross-examination, one of the most indispensable 
tests and analyses afforded for sifting the statements 
of an ordinary witness. As this great safeguard of 
the truth of testimony cannot be thrown around such 
declarations, courts have been exceedingly careful 
that there should be a rigid adherence to the princi- 
ples upon which, and the preservation of the constitu- 
ent elements from which, they are formed. This view 
is aptly presented by Turley, J.: “Testimony of this 
character is only admitted from necessity, and an 
abuse of it is guarded against by the law with most 
minute particularity. There is no one principle better 
established than that such declarations shall not be 
received unless the proof clearly shows that the de- 
ceased was in extremis (perhaps the words ‘in articulc 
mortis,’? which are used by some of the authorities to 
express this condition, are more accurate), and that 
he or she, at the time of making them, was fully con- 
scious of that fact; not as a thing offsurmise and 
conjecture or apprehension, but as a fixed and inevi- 
table fact.” Smith v. State,9 Humph. 9. The prin- 
ciple, as stated by Lord Chief Baron Eyre, on which 
this species of evidence is admitted, is “that they are 
declarations made in extremity, when the party is at 
the point of death, and when every hope of this world 
is gone, when every motive to falsehgod is silenced, 
and the mind is induced by the most powerful con- 
siderations to speak the truth. A situation so solemn 


and so awful is considered by the law as creating an 
obligation equal to that which is imposed by a positive 
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oath administered in a court of justice.’”” Woodcock’s 
Case, 1 Leach. 502. Touching the same subject, Byles, 
J., said: “Dying declarations ought to be admitted 
with scrupulous, and, I had almost said, with super- 
stitious, care. They have not necessarily the 
sanction of an oath. They are made in the absence of 
the prisoner. The person making them is not subject 
to cross-examination, and is in no peril of prosecution 
for perjury. There is also great danger of omissions 
and of unintentional misrepresentations, both by the 
declarant and the witness, as this case shows. In 
order to make a dying declaration admissible, there 
must be an expectation of impending and almost 
immediate death from the causes then operating. ‘The 
authorities show that there must be no hope what- 
ever.” Reg. v. Jenkins, L. R. 1 Cr. Cas. 191. The 
case at bar does not meet the requirements of the rule 
mentioned. Two men get down in the public road 
and engage in afight. After scuffling a while, one 
falls or is knocked to the ground. The other one gets 
on top of him, and the under one, on the representa- 
tion that he has swallowed a chew of tobacco, is 
allowed to get up. Getting on his feet, he walksa 
quarter of a mile, gets up behind his companion,’ and 
rides home, and on the way there laughingly says he 
was not hurt. After he reaches home, however, he 
grows sick, and vomits up the chew of tobacco, and 
then, while vomiting tells his wife and daughter he is 
going to die,etc. The nauseating effects of tobacco 
when swallowed need no “comments; it is matter of 
common knowledge, and therefore of judicial notice. 
Besides, the witness Mrs. Keene was not allowed to 
tell her storyin her own way. She was continually 
having leading suggestions and questions offered to 
her by the officiousness of the prosecuting officer. At 
the time deceased made these declarations he was 
without a physician, had no external indications of 
injury, and no one had apprised him that he was in 
danger. He may have been “conscious,” and, though 
conscious, still may have been entirely without any 
absolute conviction and fixed belief, of ‘almost im- 
mediate dissolution.” As Judge Wagner appropri- 
ately observes in State v. Simons, 50 Mo. loc. cit. 375: 
‘“‘Any person who has been accustomed to attend on 
those who are injured, or are very ill, knows how 
common it is for them to say that they will never 
recover, or that they will die, when there is no good 
or sufficient reason for the apprehension, and they 
are not conscious themselves that they are in any real 
danger. Such expressions are often the result of 
impatience, restlessness, or great suffering. But at 
the same time let the attending physician inform them 
that there is no hope, and that they must die, and they 
will be perfectly startled.” 





LiaBiLity OF MaAsTER FOR THE ACTS OF 
SERVANT—DEVIATION FROM LinE OF Duty.— 
The case of Ritchie v. Waller, 28 Atl. Rep. 
29, decided by the Supreme Court of Errors 
of Connecticut gives us a valuable discussion 
and application of the law regarding the lia- 
bility of a master for the tortious act of a 
servant. The holding was that where a serv- 
ant sent to get a load, on his return, for the 
purposes of calling at a shop on his own ac- 
count, goes somewhat out of his usual route, 
and leaves the team unhitched while he goes 





= 


into the shop, the master will be liable for an 
injury to a person from the running away of 
the team, the servant’s acts being in the exe- 
cution of the master’s business though deviat- 
ing somewhat from the line of his duty: Tor- 
rance, J., says: 


The general rule of law applicable in this class of 
cases is accurately and comprehensively stated in 
Stone v. Hills, 45 Conn. 47. as follows: “For all acts 
done by a servant in obedience to the express orders 
or directions of the master, or in the execution of the 
master’s business, within the scope of his employ- 
ment, and for acts in any sense warranted by the 
express or implied authority conferred upon him, 
considering the nature of the services required, the 
instructions given, and the circumstances under which 
the actis done, the master is responsible; for acts 
which are not within these conditions the servant 
alone is responsible.”” Of these “conditions’’ of liabil- 
ity, the one under which the present case seems to 
fall, if it falls under any ofthem, is the one for acts 
done ‘“‘in the execution of the master’s business 
within the scope of his employment.” This rule or 
“condition” or liability is in itself simple and intel 
ligible enough, but, in determining whether any 
particular case falls within it or not, difficult and 
troublesome questions may arise. “The cases which 
have arisen upon this subject have from the earliest 
times been productive of much astute and interesting 
discussion in courts of law, and eminent judges have 
differed widely in their decisions. It has always been 
a matter of extreme difficulty to apply the law to the 
ever-varying facts and circumstances which present 
themselves.”? Rayner v. Mitchell, 2 C. P. Div. 357. In 
reality, however, the difficulty here spoken of arises 
‘in ascertaining whether the act was done in the exe- 
cution of the master’s business within the scope of 
his employment, which, as we shall see, is ordinarily 
a question of fact, and not in applying the rule when 
that fact has been ascertained. This fact once deter- 
mined, the rule can be easily applied, but the rule 
cannot at all aid in the determination of the fact. The 
rule tells us that the master’s liability depends upon 
whether the acts were done in the execution of his 
business within the scope of his employment, but it 
does not help us to determine whether they were or 
not so done, 


In like manner the general rule of construction 
is that the intent of the parties shall prevail. This 
telis us what to do when the intent has been ascer- 
tained, but affords noaid in a particular case in ascer- 
taining what the intent is. Whether, then, the act of 
a servant, for which it is sought in a particular case 
to hold the master responsible, was done in the exe- 
cution of the master’s business within the scope of 
the employment, or not, must, from the nature of 
things, in most cases be a question of fact, to be de- 
termined as such by the jury or other trier, because 
no general rule of law has been, or probably can be, 
laid down, the application of which will determine 
the matter in all cases. Sometimes, however, this 
question is determined by the court as a matter of 
law. But in by far the greater number of cases where 
the question of the master’s responsibility turns, as in 
the present case, principally upon the mere extent of 
deviation by the servant from the strict course of his 
employment.or duty, it has been generally held to be 
one of fact and not of law. In such cases it is, and 
must usally remain, a question depending upon the 
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degree of deviation and all the attendant circumstan- 
ces. In cases where the deviation is slight and not 
unusual, the court may and often will, as a matter of 
law, determine that the servant was still executing 
his master’s business. So, too, where the deviation 
is very marked and unusual, the court in like manner 
may determine that the servant was not on the mas- 
ter’s business at all, but on his own. Cases falling 
between these extremes will be regarded as involving 
merely a question of fact, to be left to the jury or 
other trier of such questions. Thus, in Phelon v. 
Stiles, 48 Com. 426, the deviation by the servant from 
the strict course of his duty was so slight that this 
court, as matter of law, held the master liable, while 
in Stone v. Hills, 45 Conn. 44, the deviation was so 
marked and unusual that it refused to hold the mas- 
ter responsible. On the other hand, where a servant, 
contrary to his duty, and solely-for a purpose of his 
own, drove his master’s horse and cart a quarter of 
a mile out of the way, the question whether in and 
while so doing he was in the execution of his master’s 
business, within the scope of his employment, was 
left to the jury as a question of fact. Whatman v. 
Pearson, L. R. 3 C. P. 422. ‘“*Whether the servant is 
really bent on his master’s affiairs or not is a ques- 
tion of fact, but a question which may be trouble- 
some.” Pol. Torts, side p. 71. In the following cases, 
among many others, this question was decided as one 
of fact; Kimball v. Cushman, 103 Mass. 194; Redding 
v. Railroad Co., 3S. C. 1; Rounds v. Railroad Co., 64 
N. Y. 129; Cormack v. Digby, 9 Ir. Com. Law, 557; 


Buras v. Poulson, L. R. 8 C. P. 5638. 
In cases of deviation the authorities are clearly to 


the effect that a mere departure by the servant from 
the strict course of his duty, even for a purpose of his 
own, will not, in and of itself, be such a departure 
from the master’s business as to relieve him of re- 
sponsibility. ‘‘Not every deviation of the servant 
from the strict execution of his duty, nor every dis- 
regard of particular instructions, will be such an in- 
terruption of the course of employment asto deter- 
mine or suspend the master’s responsibility; but 
where there is not merely deviation, but a total de- 
parture, from the course of the master’s business, so 
that the servant may be said to be ‘on a frolic of his 
own,’ the master is no longer answerable for the serv- 
ant’s conduct.” Pol. Torts, side p. 76. In the ease of 
Joel v. Morison, 6 Car. & P. 501, the jury were told 
that if the servant, with his master’s horse and cart, 
made a detour in order to call upon a friend, or if, 
when driving on his master’s business, he went out 
of his way against his master’s implied commands, 
the master remains liable for the servant’s negligence 
while extra viam; but that “if he was going on a 
frolic of his own, without being at all on his master’s 
business, the master will not be liable.” If the serv- 
ant in going extra viam, is really engaged in the ex- 
ecution of the master’s business within the scope of 
his employment, it is immaterial that he joined with 
this some private business or purpose of his own. 
Thus, in Patten v. Rea, 2 C. B. (N.S.) 606, the serv- 
ant started out on business of the master, and also to 
see a doctor on his own account. While on his way to 
see the doctor he negligently drove against a horse 
and killed it, and the master was held responsible. 
In Sleath v. Wilson, 9 Car. & P. 607, the master was 
held liable for the negligent act of his servant, who, 
after having set his master down, drove around to 
deliver a parcel of his own, and did not drive directly 
where he had been ordered to go. See the case, also, 
of Cormack v. Digby, supra, upon this point. In 
Storey v. Ashton, L. R. 4 Q. B. 476, Chief Justice 





Cockburn says: “I think that if a driver, while act- 
ing in his master’s business, were to make a slight 
deviation to carry some business of his own into effect, 
in such a case the master might be liable, and that 
the question would be one of degree as regards the 
extent of the deviation. . . . Iam far from saying 
if the servant, when going on his master’s business, 
took asomewhat longer road, that owing to the de- 
viation he would cease to be in the employment of the 
master, so as to divest the latter of all responsibility. 
In such cases it is a question of degree as to how far 
the deviation could be considered as a separate 
journey.” In Whatman v. Pearson, supra, the serv- 
ant, with the horse and cart of the master, contrary to 
express orders, went a quarter ofa mile out of his 
way purely for a purpose of his own, and the master 
was held responsible. In Mitchell v. Crassweller, 13 
C. B. 287, Maule, J., said: ‘The master is liable even 
though the servant, in the performance of his duty, is 
guilty of a deviation, or a failure to perform it in the 
strictest and most convenient manner.” In some of 
its aspects the case of Quinn v. Power, 87 N. Y. 535, 
is somewhat similar to the case at bar. There a boat- 
man at a certain town on the Hudson river applied to 
the pilot in charge of a ferry boat, asking to be put on 
board of a canal boat thenin midstream. The pilot, 
without compensation, and apparently out of mere 
“good nature,” agreed todoso. Similar acts had oc- 
casionally been done befgre, but without the knowl- 
edge or express authority of the master. To reach 
the canal boat the pilot diverged from his regular 
course, and while so out of his course, through the 
negligence of those in charge of the ferry boat, a col- 
lision with a canal boat occurred. In behalf of the 
master it was urged that his servants, when the col- 
lision occurred, were not acting in his business or 
within the scope of their employment, but in the ex- 
ecution of an independent purpose of their own. not 
connected with the master’s business; but upon this 
point the court said: ‘‘We do not concur in this 
view of the transaction. At most, it appears, to usa 
case where the servant, while acting in the master’s 
business and within the scope of his employment, 
deviated from the line of his duty to his master, and 
disobeyed his instructions. When this ferry boat left 
the dock at Athens it started for its terminus at Hud- 
son. It took freight and passengers to transfer across 
the river. Servants and boat, as the latter moved out 
into the river, were doing the master’s business, and 
acting in the line of duty and of employment. There 
was a usual track or route by which the boat crossed. 
It may even have been selected and dictated by the 
owner. In deviating from it the servants might dis- 
regard the instructions of the master, but they were 
none the less engaged in the master’s business of 
transporting passengers from Athens to Hudson be- 
cause they did not follow the usual route, or pursued 
another, or even a forbidden track. They were still] 
dving their employer’s work, though in a manner 
contrary to his instructions. If they stopped the boat 
in the middle of the river, they did not cease to be 
engaged in the master’s business. Even if the motive 
was some purpose of their own, they were still about 
their usual employment, although pursuing itin a 
way and manner to subserve also such purpose. When 
they took this passenger to the tow, and in so doing 
deviated from the usual route, and stopped the boat 
midriver for that reason, they were still engaged in 
the master’s business of transporting freight and pas- 
sengers across the river. They were doing it in a 


mode and manner perhaps not authorized, and pos- 
sibly in some sense to effect a purpose of their own, 
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but none the less acting within the scope of their em- 


ployment, and engaged in the master’s business.” 
Some of the above remarks are quite applicable to the 
case at bar. In making the detour, Blackwell was 
still in charge of his master’s team, though on a 
roundabout way home, carting manure to his mas- 
ter’s farm. That was his main purpose and object 
throughout the entire transaction. In the language of 
the case last cited, even if the motive was some pur- 
pose of his own, he was still about his usual employ- 
ment, although pursuing it ina way and manner to 
subserve such purpose also. 

Applying these principles to the case at bar, the 
question for the court below was whether or not 
Blackwell, for the time being, totally departed from 
the master’s business, and set out upon a separate 
journey and business of his own. Ifthe rule of law 
were that any deviation by the servant “to carry 
some business of his own into effect” was of itself 
such a departure, the above question would be one of 
law. But this, as we have seen, is not the rule of law. 
To decide the question in a case like the present, the 
trier must take into account, not only the mere fact of 
deviation, but its extent and nature relatively to 
time and place and circumstances, and all the other 
detailed facts which form a part of and truly charac- 
terize the deviation, including often the real intent 
and purpose of the servant in making it. Without 
spending more time upon this point, we think the 
above question is one of fact in the ordinary sense, 
and that the case at bar clearly falls within the class 
of cases where such question is strictly one of fact to 
be decided by the trier. 





FixtuREsS—Macuinery — MortGaGe—Es- 
TOPPEL.—The Supreme Court of Illinois, in 
Fifield v. Farmer’s National Bank, decide 
that machines placed in a shoe factory, and 
fastened to the building, are, as between the 
vendor of the machines and a mortgagee of 
the realty, fixtures passing under the mort- 
gage. especially where the vendor had notice 
when he sold the machines that the vendee 
held title to the land under a deed which de- 
clared that improvements and machinery to 
be placed thereon should not be removed for 
five years, and that the fact that the mort- 
gagee of the realty has also taken a chattel 
mortgage on the machinery does not estop 
him from asserting that they are fixtures. 
Craig, J., says: 

Ewell on Fixtures states the rule for determining 
what are to be regarded as fixtures, as follows: -‘*(1) 
Real or constructive annexation of the thing in ques- 
tion to the realty. (2) Appropriation or adaptation 
to the use or purpose of that part of the realty with 
which it is connected. (3) The intention of the party 
making the annexation to make it a permanent acces- 
sion to the freehold; this intention being inferred 
from the nature of the article affixed, the relation and 
situation of the party making the annexation, and the 
policy of the law in relation thereto, the structure and 
mode of the annexation, and the purpose or use for 
which the annexation has been made.” The author 


also says: ‘Of these tests, the clear tendency of mod- 
ern authority seems to be to give pre-eminence to the 





question of intention to make the article a permanent 
accession to the freehold, and the others seem to derive 
their chief value as evidence of such intention.” In 
Arnold v. Crowder, 81 Ill. 58, it was held that platform 
scales fastened to sills laid upon a brick wall for 
weighing stock or grain, as between mortgagor and 
mortgagee, are to be regarded as fixtures belonging 
to the realty. It is there said it is in the power of the 
owner of the inheritance to affix any property to it he 
pleases, and, when he does so, it becomes a “‘fixture,”’ 
in the general sense of the term, and part of the free- 
hold; and, if the inheritance be afterwards sold or 
mortgaged, the fixture goes with the freehold. In 
Dobschuetz v. Holliday, 82 Ill. 371, it was held that a 
steam engine, machinery, and fixtures, attached to 
the soil by a lessee thereof for the purpose of hoisting 
coal, including oil boxes and other necessary appli- 
ances connecied therewith, become a part of the 
lessee’s estate therein. In that case it was contended 
that the engine was personal property, and hence a 
mechanic’s lien could not be enforced, and it was, 
among other things, said: ‘‘Whatever may have been 
the private agreement of the parties, itis very clear 
the engine, when set up and attached to the realty as 
it was, became a part of the estate the lessee had in 
the premises. No doubt the parties could agree 
among themselves that they would treat the engine 
and other fixtures as personalty, but their private 
agreement could not change the character of the prop- 
erty, so far as third parties were concerned.” So, 
here, when the machinery was placed in the factory 
and became attached, the private agreement made 
between Day and appellants, to the effect that the 
machinery should remain the property of the vendees 
until paid for, could not change the character of the 
property, so far as the rights of mortgagees or other 
lien creditors were concerned. See, also, Wood v. 
Whelen, 93 Ill. 155; Thielman v. Carr, 75Ill. 392. Bank 
v. Adam, 188 Ill. 483, 28 N. E. Rep. 955, is a case in 
point. There certain real estate and water power 
were leased, and the lessee erected a paper mill, and 
placed therein all necessary machinery. After the 
mill was erected and properly equipped with the nec- 
essary machinery, the lessee executed a trust deed on 
the property. The lessee failing to pay the rent, the 
lessor instituted proceedings to collect, relying ona 
clause in the lease which provided for the reservation 
of a valid and first lien to the lessor upon any and all 
goods, chattels, or other property belonging to the 
lessee as security for the rent; but it was held that the 
mil] and buildings and machinery all formed a part of 
the leasehold estate, and were chattels real, and were 
a proper subject-matter of a real-estate mortgage, 
which, when made, created a valid lien on the prop- 
erty. See, also, Knapp v. Jones, 143 Ill. 375, 32 N. E. 


he rule established in this State is fully sustained 
by the decisions in other States. In Winslow v. In- 
surance Co., 4 Metc. (Mass.) 306, in discussing the 
question in regard to what part of the property ofa 
machine shop would pass by a mortgage, the court 
said “‘that the steam engine and boilers, and all the 
engines and frames adapted to be moved and used by 
the steam engine by means of connecting wheels, 
bands, or other gearing, as between mortgagor and 
mortgagee, are fixtures, or in the nature of fixtures, 
and constituted a part of the realty, * * * and 
passed by the first mortgage.”” The same doctrine 
was declared in Pierce v. George, 108 Mass. 78. It is 
there said: ‘‘Articles placed ina mill by the owner 
to carry out the obvious purpose for which it was 
erected and adapted to that purpose, are generally 
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part of the realty, notwithstanding the fact that they 
could be removed and used elsewhere.”’ The same 
rule has been adopted in Maine. Parsons v. Cope- 
land, 38 Me. 587. So, in Iowa. Mill Co. v. Hawley, 44 
Iowa, 57. Michigan adopts the same rule. Lyle v. 
Palmer, 42 Mich. 314, 3N. W. Rep. 921. See, also, 
Taylor v. Collins, 51 Wis. 123,8 N. W. Rep. 22, and 
Dudley v. Hurst, 67 Md. 44, 8 Atl. Rep. 901, where the 
same doctrine is declared. In Hill v. Bank, 97 U.S. 
450, the question arose whether machinery in a paper 
mill was part of the realty; and in deciding the case 
the court, among other things, said: ‘By placing it 
in the building in constructing the mill, every part 
and parcel of it, as between mortgagor and mortgagee, 
became a fixture and a part of the freehold.” Sword 
v. Low, 122Tll. 487,138 N. E. Rep. 826, has been cited 
and is relied upon by the appellants. In the case 
cited, an engine and boiler attached to the realty was 
held to be personal property; but upon an examina- 
tion of the case it will be found that it was agreed 
between the vendor and purchaser, when the engine 
and boiler were sold, that the purchaser should ex- 
ecute and deliver a chattel mortgage on the property 
to secure the payment of the purchase money. In 
pursuance of this agreement, a chattel mortgage was 
executed and placed upon record, as required by 
statute, thereby giving notice to third persons that 
the property was to be regarded as personal property. 
But, however, no chattel mortgage was given to ap- 
pellants. They acted solely upon a secret agreement 
made between Day and themselves that the property 
should belong to them unless paid for by Day. In 
the sale of a chattel, where the possession of the 
property passed to the purchaser, a secret lien in 
favor of the vendor is not valid as against creditors or 
subsequent purchasers. Chickering v. Bastress, 130 
Til. 316, 22 N. E. Rep. 542. ; 

Some importance is attempted to be placed on the 
fact in the argument that appellee the Farmers’ Na- 
tional Bank took a chattel mortgage on the property. 
We do not regard this as an important element in the 
case. The fact that the bank may have been advised 
that the machinery was personal property, and at- 
tempted to secure its debt by taking a chattel mort- 
gage thereon, would not impair the validity of the 
deed of trust or mortgage subsequently executed; nor 
would the acceptance of a chattel mortgage prevent 
the bank from resorting to any legal remedy it might 
have to secure its indebtedness. The real question 
was whether this machinery, purchased by Day to be 
placed in the factory, and placed therein as a part 
and parcel of the plant, became fixtures. If they did, 
then they became a part of the realty, and were sub- 
ject tothe mortgage executed on the real property. 
Upon this question, under the authorities, we are 
satisfied that the machinery, after being attached to 
the factory, became a part and parcel of the plant, 
and could not be taken on a writ of replevin. 


THE LAW OF ABDUCTION. — 


1. Definition.—Abduction, according to 
its generally accepted definition, as given by 
Blackstone, and followed by the courts, 
means the taking and carrying away of a 
child, a ward, a wife, etc., by fraud, persua- 
sion or open violence.! When the wrong is 


13 Bl. Comm. 189; S. v. George, 93 N. C. 567,570; 
Carpenter v. P., 8 Barb. 606. 








accomplished by persuasion, especially in the 


case of a woman for purposes of illicit cohabi- 
tation, it is designated by the more specific 
title of seduction, which may therefore, be 
classed as a species of abduction. 

2. What Acts Indictable at Common Law, 
—Mere seduction, or abduction without the 
use of force, is not indictable at common 
law ;? but conspiracy to seduce for immoral 
or improper purposes is indictable.? Forc- 
ible abduction is not a distinct common-law 
offense, but is indictable as assault, false im- 
prisonment, kidnapping, etc. An attempt at 
forcible abduction has been held indictable 
at common law.‘ 

3. Necessity of Evil Intent.—An innocent 
procuring of a child to leave its home,® or a 
harboring or sheltering of a wronged or ill- 
treated wife,® is not a wrongful or illegal act. 
Even where statutes, in broad terms, prohibit 
the ‘‘taking away’’ or ‘‘harboring’’ of child- 
ren, it is necessary, in order to constitute 
guilt thereunder, that an act fall within their 
true meaning and design, aside from their 
general terms.’ 

4. Statutory Provisions.—The subject of 
the abduction and forcible marriage of 
women (‘‘stealing an heiress’’ ), of little or no 
practical importance in the United States, is 
covered in England by several statutes. A 
reference to the English authorities is given 
in anote.? The seduction of females and the 
abduction of children from their homes or 
guardians for wrongful or immoral purposes 
are made the subject of considerable and di- 
versified legislation in both countries. The 
former topic does not fall within the scope of 
this article. The latter will be considered in 
the following sections. 


2 1 East P. C. 458; S. v. Sullivan, 85 N. C. 606. 

3 R. v. Delaval, 3 Burr. 1434; R. v. Thorp, 5 Mod. 
221; R. v. Seeles, Cro. Car. 557; R. v. Ossulton, 2 Str. 
1107; R. v. Grey, 9 How. St. Tr. 127; Reg. v. Howell, 
4F.& F. 160; R.v. Mears, 4 Cox C. C. 423; 8. v. 
Buchanan, 5 Harr. & Johns. 317, 360, 351; Resp. v- 
Hevice, 2 Yeates, 114; Mifflin v. C., 5 W. & S. 461; 
Smith v. P., 25 Ill. 17; 8. v. Savoy, 48 Lowa, 562; An- 
derson v. C., 5 Rand. 627. 

4 R. v. Pigot, Holt, 758. 

5 Nash v. Douglass, 12 Abb. Pr. N. S. 187. 

6 Winsmore v. Greenbank, Willes, 577, 581; Philp v. 
Squire, Peake Add. Cas. 82; Hutcheson v, Peck, 5 
Johns. 196; Bennet v. Smith, 21 Barb. 439; Glass v. 
Bennet, 89 Tenn. 478, 493. 

7 Reg. v. Tinkler, 1 F. & F. 513. 

8 3H. 7, ch. 2; 39 Eliz., ch. 9; 24 & 25 Vict., ch. 100, 
§§ 53-55; Kilty Rep. 67. 

§ 1 Hale, 659-661; 1 Hawk., ch. 42; 1 East P. C. 452- 
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5. Abduction of Children.—The statutes 
on this subject vary greatly in their terms. 
They generally refer, however, to the unlaw- 
ful taking of children under some specified 
age out of the possession and against the will 
of their parents or other lawful custodians. 
The ‘‘taking’’’ need not be by force, actual 
or constructive.” The consent of the child 
is immaterial." Even where the proposal at 
abduction emanates, in the first instance, 
from a girl improperly taken from the home 
of her parents, this constitutes no defense.” 
A person at whose instance a girl has left her 
home is considered to have taken her away.” 
But, if a girlis merely .seduced or wrong- 
fully used by one who had no agency in her 
leaving home, he cannot be convicted of hav- 
ing abducted her.* The taking need not be 
to a place distant from the child’s home, nor 
for any considerable length of time.“ A 
child is considered to be in the ‘‘possession’’ 
of its parent or guardian, even when absent 
from home. ‘‘Presumptively, every female 
within the age indicated (by statute, under 
sixteen years), who has not already aban- 
doned herself to a depraved life, is in the 
legal charge of some one.’’ The word 
‘‘father,’’ in this connection, has been held to 
include the putative father of an illegitimate 
child.’ Itis immaterial, that the accused 
did not know, that a child abducted by him 
had no father living..4 The assent of the 
custodian of the child, if obtained by fraud, 
is no defense.” The request and assent of 
the mother may be set up as a defense to an 
indictment for taking and enticing away a 
child from the custody of its father.“ A mis- 


455; 4 Bl. Comm. 208; 3 Chitty Cr. L. 817-820; Arch. 
Cr. Pl. & Ev., 17 ed., 698-700. 

1” Reg. v. Manktelow,6 Cox C. C. 148; P. v. Mar- 
shall, 59 Cal. 386; P. v. Seeley, 37 Hun, 190. 

1l Reg. v. Kipps, 4 Cox C. C. 167; P. v. Seeley, su- 
pra; Tucker v. S., 8 Lea (Tenn.), 633; P. v. Cook, 61 
Cal. 478. 

2 Reg. v. Biswell, 2 Cox C. C. 279; Reg. v. Tim- 
mins, 8 7b. 401. 

13 Reg. v. Olifier, 10 Cox C. C. 408; P. v. Carrier, 46 
Mich. 442, 446. 

14 P, vy. Plath, 100 N. Y. 590; P.v. Parshall, 6 Park. 
Cr. R. 129. 

1 Slocum v. P., 90 Ill. 274. 

6S. v. Gordon, 46 N. J. L. 482, 436. 

7 P, vy. Carrier, 42 Mich. 442, 446. Cf. 8. v. Ruhl, 8 
Iowa, 447. 

18 1 East P. C. 457; R. v. Cornfarth, 2 Str. 1162. 

19 P, v. Cook, 61 Cal. 478. 

2» R. v. Hopkins, Car. & M. 254; Beyer v. P., 86 N. 
Y. 369; Lawyer v. Fritcher, 54 Hun, 586. 

21 Robinxon v. S., 57 Md. 14; S. v. Angel, 42 Kan. 216. 





take as to the age of the child seduced or 
otherwise abducted is no defense.” The 
phrase ‘‘purposes of prostitution’’ has been 
held to contemplate common, indiscriminate 
intercourse with men,” but a single illicit act 
has been held sufficient to constitute ‘‘concu- 
binage.’’™ 

6. Pleading.—The indictment should fol- 
low the words of the statute under which 
framed, with the usual averments of time and 
place, giving the name and age of the child, 
the name and relationship” of the person, or 
designation of the place, whence or from 
whom taken, the statutory description of the 
child,® and the statutory description of the 
manner-of and intent or motive in taking.” 
No great nicety of pleading is required in 
these cases. Yet defendants must be brought 
within all the material words of the statutes, 
leaving nothing to intendment. Thus, it 
must be expressly stated, that the child ab- 
ducted was (such being the statutory lan- 
guage) a maid or woman child,* and where 
several acts are made criminal by statute, 
they cannot be chargea disjunctively in an in- 
dictment.” : 

7. Evidence.—Upon an indictment for se- 
ducing and debauching a girl in her four- 
teenth year, evidence of the appearance and 
conduct of the parties on the day following 
the alleged offense is relevant to help ascer- 
tain, whether it had been accomplished by 
seducive means.” The conduct and declara- 
tions of a person alleged to have been forci- 
bly abducted are admissible for the purpose 
of negativing the idea of coercion or duress.*! 
Upon an indictment for enticing a female un- 
der eighteen years for prostitution, the de- 
fendant may show, by way of impeaching her 
evidence, that she had stated, ‘‘that he was 
not to blame, but that it was her fault, that 
they went away.’ The previous relations 
of the parties may be shown, by way of de- 


2 Reg. v. Prince, 13 Cox C. C. 188; S. v. Ruhl, 8 
Iowa, 447. 

23 Osborn v. S., 52 Ind. 526; Slocum v. P., 90 Ill. 274; 
C. v. Cook, 12 Metc. 93; Carpenter v. P., 8 Barb. 603; 
S. v. Ruhl, supra; S. v. Stoyell, 54 Me. 24. 

24S. v. Feasel, 74 Mo. 542. 

2% S. v. Jones, 16 Kans. 608. 

2% P. v. Roderigas, 49 Cal. 9. 

27 Osborn v. S., 52 Ind. 526, 

% §. v. O’Bannon, | Bailey (S. C.), 144. 

2 Ib. 

3° Lewis v. P., 37 Mich. 518. 

31 Robinson vy. S., 57 Md. 14. 

% Phillips v. 8., 60 Md. XIV (“‘Unreported” Cases). 
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fense to such an indictment, as bearing upon 
the question of intent*—also, to the same 
purpose, the character and habits of the fe- 
male.* Lewis HocHHEIMER. 


33 P. vy. Carrier, 42 Mich. 42. 
*% Brown v. S., 72 Md. 468; S. C., No. 2, /b. 477. 








CONTEMPT—DEPOSITION—REFUSAL OF WIT- 
NESS TO TESTIFY. 


DE CAMP V. ARCHIBALD, SHERIFF. 


Supreme Court of Ohio, December, 5, 1893. 


1. The power conferred on officers taking deposi- 
tions to commit a witness for contempt for refusing 
to answer, is not a “judicial”? power within a consti- 
tutional provision conferring all judicial power upon 
the courts of the State. 


2. A witness can only decline to answer on some 
ground of privilege, whether the question propounded 
is relevant and competent is for the officer taking the 
depositions, and a refusal of the witness to answer 
when directed to do so is contempt. 


38. Under Rev. St. Ohio, §§ 5252, 5254 and 5269, a no- 
tary public taking depositions has power to commit a 
contumacious witness to prison. 


MINSHALL, J.: The object of this proceeding 
is to reverse an order of the Court of Common 
Pleas of Hamilton county, affirmed by the Circuit 
Court, remanding the plaintiff in error to custody 
of the sheriff of the county in a proceeding in 
habeas corpus, the return of the sheriff showing 
that the party had been committed to the jail of 
the county by a notary public for refusing to an- 
swer certain questions propounded to him; his 
deposition being taken at the time before the no- 
tary to be used as evidence in an action then 
pending in the Superior Court of Cincinnati; the 
suit being that of Charles A. Costello v. The Post 
Publishing Company, for an alleged libel pub- 
lished in the paper of the defendant, called ‘*The 
Cincinnati Post.” The plaintiff.in error, Joseph 
M. De Camp, having been called as a witness by 
the defendant, was asked, among other questions, 
the following: ‘‘You have stated that you pre- 
pared the substance of the article published in 
the Miami Valley News, and employed some- 
body else, or got somebody else, to assist you in 
putting itinto shape. I will ask you who that 
person was.”’ After an exception to the question 
by the plaintiff as incompetent and irrelevant, the 
witness answered: ‘Well. it was not Mr. Cos- 
tello,”—to which the counsel for the defendant 
said: -*That does not answer tbe question. I did 
not ask you whe it was not, but who it was.” 
To this the witness answered: ‘‘ Well, I have stated 
several times that Mr. Costello had nothing to do 
with that article.”’” He was then asked if he re- 


fused to answer the question, and he answered 
that he did. 
said: 


Thereupon counsel for defendant 
‘*T shall ask the notary to order you to an- 





swer the question, and I state that the article from 
which the matter complained of in the petition in 
this case was taken referred to the article men- 
tioned in the question in the Miami Valley News 
as the occasion for writing it, and charged Mr. 
Costello with having procured the article to be 
published. And we expect to show that the per- 
son who prepared the article, or assisted Mr. Cos- 
telloin preparing it, was Otto Reich; that Otto 
Reich did prepare it; caused it to be type- written 
and put in shape for publication, with the knowl- 
edge and in consultation with Mr. Costello; that 
the article itself was scurrilous, indecent, and 
scandalous, and was the provocation for writing 
and publishing the article which is complained of 
in the plaintiff’s petition; and therefore we de- 
sire the evidence for the purpose of proving, or 
aiding in the proof of, the above facts.’” He was 
then ordered by the notary to answer the ques- 
tion, but refused todo so. Counsel for the de- 
fendant then stated that, before asking the com- 
mitment of the witness for his refusal to answer 
the above question, there were some other ques- 
tions he wished to ask him. Hethen said: *‘You 
have stated that 300 copies or thereabouts of the 
article were sent to your house on Saturday, and 
on Saturday night distributed, partly by the aid 
of persons you had requested to assist you in do- 
ingit. I ask you to state who these persons were.” 
The witness stated that Mr. Cogtello was not one 
of them, but refused to answer who they were. 
Counsel for the defendant then stated: ‘We 
shall offer testimony at the trial to show that the 
publication and distribution was made with the 
knowledge of, and in consultation with, the 
plaintiff in this action, and that the circumstan- 
ces of such distribution to the families of Wyom- 
ing, including the family of the author of this ar- 
ticle, constituted the provocation for the writing 
of the article complained of, which refers in the 
article in the Miami Valley News, and the man- 
ner of its distribution, as being in part an act of 
Mr. Costello. Ishall therefore ask that the wit- 
ness be compelled to answer the question, and I 
shall object to any statement of the witness, as 
testimony being made, until this question is an- 
swered.’’ The notary then ordered the witness 
to answer the question, and he still refused. At 
the conclusion of the examination, the notary ad- 
judged the witness guilty of contempt in refusing 
to answer the above questions, and committed 
him to the jail of the county, there to remain un- 
til he should testify as ordered. 


It is claimed that the court erred in remanding 
the party on these grounds; (1) That no power 
is conferred on a notary by the Statutes of Ohio, 
in taking a deposition, to commit a witness to 
jail for refusing to answer a question; or, if this 
be not so, then (2) such power, being judicial in 
character. cannot be conferred on a notary; and 
(3) the questions propounded the witness were in 
competent and irrelevant, and furnished no 
ground for a commitment. 

1. As to the first question. is such power con- 
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ferred on a notary public by the statutes of the 
State? It is claimed that the only power pos- 
sessed by a notary in such matters is that con- 
ferred by section 118, Rev. St., giving to him the 
same power, in taking depositions, to punish a 
witness for refusing to testify, that is conferred 
on a justice of the peace, which power is con- 
ferred by sections 6541 and 6542, Jd. These sec- 
tions empower a justice of the peace to impose a 
fine of five dollars upon a witness who refuses to 
testify before him in any matter in which he has 


power to require such witness to appear and 


testify. The power to imprison, or to impose a 
greater fine than five dollars, is not conferred by 
these sections. If this were the limit of the power 
conferred by statute upon an officer in taking 
depositions, to deal with a contumacious witness, 
the argument would be conclusive. But we do 
not think so. The mode of taking testimony by 
depositions is provided for in the part of our re- 
vised statutes relating to civil procedure. Section 
5269 designates the officers before whom evidence 
in this form may be taken, and includes -‘a not- 
ary public;”’ section 5252 provides, among other 
things, that‘‘a refusal to answer as a witness, 
when lawfuMy ordered, may be punished as a 
contempt of the court or officer by whom the at- 
tendance or testimony of the witness is required ;” 
and section 5254 provides that ‘‘the punishment 
for the contempt mentioned in section 5252 shall 
beas follows: When the witness fails to attend 
in obedience to the subpoena, the court or officer 
may fine him in a sum not exceeding fifty dollars ; 
in other cases the court or officer may fine the 
witness in a sum not exceeding fifty nor less than 
five dollars, or may imprison him in the county 
jail. there to remain until he submits to be sworn, 
testifies, or gives his deposition.’ It is plain that 
by these sections a notary, as any other officer, 
empowered to take depositions, may imprison a 
witness in the jail of the county fora refusal to 
testify before him when required to do so, and 
the imprisonment may be until he consents to do 
so; and this is not inconsistent with the power 
conferred on him by section 118, Rev. St. This 
section does not purport to limit the powers ofa 
notary public to those of a justice of the peace in 
matters of contempt, and is entire-y consistent 
with astatate that confers on him other and 
greater powers in such matters, as is done by the 
section above referred to. The fact that this con- 
struction seems to render the provision as to no- 
taries, contained in section 119, unnecessary, is of 
no consequence, when we consider how the stat- 
utes of the State have been built up by the an- 
nual labors of the legislature, through a long 
series of years, and, so long as consistency is pre- 
served by the legislature in making amendments 
to the laws, redudancy is a matter of no great mo- 
ment. 


2. It is next maintained that the imprisonment 
of a witness for refusing to answer a question 
cannot be conferred on a notary, to be exercised 
in taking a deposition. because such power is 








judicial in character, and is conferred by the con- 
stitution upon the courts of the State. Art. 4, § 
1. Itisa rule of general application that words 
used in a constitution are to be interpreted with 
reference to the usages and customs of the coun- 
try at the time of its adoption. It will be pre- 
sumed to have been adopted by the people with 
the understanding of its terms derived from such 
sources. ‘Thus it is said by White. J., in State v. 
Harmon, 31 Ohio St. 250, that ‘“‘what constitutes 
judicial power, within the meaning of the con- 
stitution, is to be determined in the light of the 
common law, and of the history of our institu- 
tions as they existed anterior to, and at the time 
of, the adoption of the constitution.’’ And so, in 
Merrill v. Sherburne, 1 N. H. 199, Woodbury. J., 
speaking of the constitution of his own State, 
says: ‘No particular definition of judicial power 
is given in the constitution, and, considering the 
general nature of the instrument, none was to be 
expected. Critical statements of the meanings. 
in which all important words were employed. 
would have swollen into volumes; and, when 
those words possessed a customary signification, 
a definition of them would have been useless.” 
The term ‘“‘judicial power,”’ as used in the con- 
stitution, is not capable of a precise definition. It 
is included in the power to hear and determine, 
but does not exhaust the power. That it em- 
braces the hearing and determination of all suits 
and actions, whether public or private, there can 
be no doubt. But we think that it is equally clear 
that it does not necessarily include the power to 
hear and determine a matter that is not in the 
nature of a suit or action between parties. Power 
to hear and determine matters more or less di- 
rectly affecting public and private rights is con- 
ferred upon, and exercised by, administrative 
and executive officers. But this has not been 
held to affect the validity of statutes by which 
such powers are conferred. State v. Hawkins, 44 
Ohio St. 98-109, 5 N. E. Rep. 228. The term 
‘judicial power’’ has never been taken with such 
latitute of construction in the usages and customs 
of our American commonwealths, and to so ex- 
tend the jurisdiction of the courts would lead to 
the most embarrassing results, with little or no 
compensation whatever. The taking of deposi- 
tions is not only a very ancient, but, in many in- 
stances, necessary, method of obtaining evidence 
to be used in the trial of a cause. Without such 
means of obtaining evidence, justice could not in 
many cases be done, as the attendance of the 
witness at the trial could not be secured; and. if 
the witness cannot be compelled by the officer 
taking the deposition to answer a proper question, 
the rights of a party might be sacrificed to the 
perversity of the witness. In States where, as in 
our own, the power is conferred by statute, it has 
frequently been exercised by notaries, and sus- 
tained by the courts. Dogge v. State, 21 Neb. 


273, 278, 31 N. W. Rep. 929; In re Abeles, 12 Kan. 
451; Ex parte McKee, 18 Mo. 599; Proff. Not. § 
The case of Kilbourn 


89: Giauque, Not. § 146. 
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v. Thompson, 103 U.S. 168, is relied on by the 
plaintiff in error, butis not, as we think, in point. 
The case does not deny to either house of con- 
gress the power to punish a witness for contempt, 
where the matter that is the subject of inquiry is 
within its jurisdiction. Itis only when it has no 
jurisdiction that the power is denied; and, the 
matter then being inquired into the indebtedness 
of Jay Cooke & Co., being, as held by the court, 
within the jurisdiction of the courts of the United 
States, and notin that of congress, the commit- 
ment of Kilbourn for refusing to answer a ques- 
tion put to him by a committee of the house of 
representatives, touching that indebtedness, was 
held illegal. This seems the first time the ques- 
tion has been presented to this court, though the 
statute conferring the power is of long standing. 
Any abuse is carefully guarded against by the 
power given any judge, by section 5255, Rev. St. 
on application of the witness, to discharge him 
if he find the imprisonment to be illegal. 
Finally, it is claimed that the questions put to 
the plaintiff in error as a witness were incompe- 
tent. and therefore the commitment was illegal. 
It might be a sufficient answer to this to say that 
neither of the questions iuvolved any question of 
privilege on the part of the witness, and no such 
privilege was claimed as an excuse for not an- 
swering; and it seems well settled that whether 
the questions are in other respects competent is a 
matter for the determination of the court on the 
trial of the action in which the depositions are 
being taken. Ex parte McKee. 18 Mo. 599; Peo- 
ple v. Sheriff of New York. 7 Abb. Pr. 96; Peo- 
ple v. Cassels, 5 Hill, 164; Bradley v. Veazie, 47 
Me. 85; Rap. Contempts, §§ 66, 69, 70; Proff. 
Not. 202. Here, however, the evidence sought 
by the questions seems to have been entirely com- 
petent. The action being for a libel, the defend- 
ant had the right, in mitigation of damages, to 
show provocation. He had the right to showa 
prior publication by the plaintiff of a provoking 
character, or that the plaintiff had been instru- 
mental in the distribution of such a publication. 
This seems to be unquestioned law. Townsh. 
Sland. & L.§ 414. “For the law makes allow- 
ances for the infirmities of humun nature, and 
for what is done in the heat of passion, produced 
by the improper conduct of the adverse party.”’ 
Newell, Defam. 519. The object of the questions 
that the witness refused to answer was, as appears 
from the statement of counsel, to show that the 
plaintiff in the action had assisted in the publica- 
tion and distribution of a scurrilous, indecent, 
and scandalous article in the Miami Valley News, 
and which provoked the publication complained 
of. Itis true that the witness stated that Mr. 
Costello had nothing to do with it. This may 
have been true to the best of his knowledge, but 
may not have been true infact. An answer to 
the questions would not, therefore, necessarily 
have tended toimpeach him. The person who 
assisted the witness may have been instigated by 
Mr. Costello. The defendant had, therefore, the 





right to know who assisted the witness in the 
publication and distribution of the article in the 
Miami Valley News, as such information might 
have enabled him to connect the plaintiff with 
the publication and distribution of the article in 
that paper. Hence, both questions were compe- 
tent, and should have been answered. Judginent 
affirmed. 


Nore.—The earlier cases in which the question as 
to the power of a notary, taking depositions, to com- 
wit for contempt a witness, who refuses to answer a 
question which the notary holds to be proper and 
competent, has come up directly *for decision, ure 
cited and relied on in the principal case. There ure 
some others, not many however, which in this con- 
nection are worthy of attention. 

First. As to the power of a notary to punish, as fur a 
contempt, a witness who refuses to answer, under the 
Ohio statute (Rev. St. § 5252), that very question was 
passed on by the Ohio Common Pleas Court in Ev 
parte Woodworth, 29 Week. L. Bul. 315, and the same 
conclusion reached as in the principal case. 

Second. As to the power of the officer taking the 
deposition to pass upon the legality and propriety of 
the question asked, it has been recently held in Penn- 
sylvania, that where an auditor, vested with the 
power of both an examiner and master, hols a 
question to be competent and requires the witness to 
apswer it, the court, on the fact being certified, will 
issue an attachment for contempt against the witness 
if he persist in refusing. Enosv. Garrett’s Estate (Pa. 
Orph. Ct.),2 Pa. Dist. R. 86. In that case it would 
seem that the officer was without power to issue the 
commitment, and that the court would do it, upon his 
certificate without reviewing his ruling. And in the case 
of depositions taken before commissioners appointed 
by the court of another State it was held that q wit- 
ness summoned by subpeena, must answer all ques- 
tions sanctioned by the commissioners except such as 
would tend to criminate himself, and that if such wit- 
ness refuse to be sworn and give testimony he may 
be punished for contempt by the court issuing the 
subpena. Robb’s Petition (Pa. Com. PIl.), il Pa. 
Co. Ct. Rep. 442. 

In some jurisdictions it would seem that, although 
the officer taking the depositions is vested with the 
power of punishing as for contempt, a refusal to an- 
swer, he may nevertheless refer the matter to the 
court for its decision. Thus, under the North Caro. 
lina Code, § 1362, authorizing commissioners, ap- 
pointed to take depositions, to issue subpeenas and 
administer oaths to witnesses, and providing that, 
upon any Witness appearing and refusing to testify, 
he shall be committed by the warrant of the person 
before whom he shall so refuse, to the common jai! of 
the county; until he may be willing to answer, it was 
held that the authority of the commissioner was not 
exclusive, but that the court, on report of the facts by 
the former might lawfully commit such person. 
Bradley Fertilizer Co. v. Taylor (N. C.), 17 8S. E. 
Rep. 69. 

Proceeding against the witness, who refuses to an 
swer, as for a contempt, would seem to be the only 
proper course, for it has been held that his refusal is 
no ground for a motion to suppress. Kellerv. B. F. 
Goodrich Co., 117 Ind. 559,19 N. E. Rep. 196. See, 
also, In re Merkle (Kan.), 19 Pac. Rep. 401. 

If the doctrine of the principal case is correct, and 
it is undoubtedly supported by the cases, it is conceiv- 
able that great hardship may sometimes arise from the 
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erroneous ruling of a notary, or other officers, taking 
depositions, upon the competency and relevancy of 
questions asked. For in proceedings before the court it 
has been held that a witness may refuse to answer a 
question which is not pertinent to the issue, and such 
refusal does not give the court jurisdiction to punish 
him for contempt. Jn re MacKnight, 27 Pac. Rep. 
336. See to the same effect, Hx parte Zeehandelaur, 
71 Cal. 238, 12 Pac. Rep. 259; In re Odell, 6 Dem. Sur. 
344. 


JETSAM AND FLOTSAM. 


COMMON SERVICE IN LAW OF MASTER AND SERVANT. 


Ihe test of what is a common service within the 
rule that an employer is not liable to a servant for in- 
juries resulting from the negligence of a fellow-serv- 
ant, but that such negligence is one of the risks of the 
employment which the servant assumes, is well shown 
in the three recent cases of Dewey v. Detroit, G. H. & 
M. Ry. Co. (Mich. 1893) 56 N. W. Rep. 756; Wilson v. 
Hudson Riv. Pap. Co. (N. Y.) 1898) 24. N. Y. Supp. 
1072; and Jenkins v. Rich. & D. R. Co. (S. C. 1898) 18 
S. E. Rep. 182. 

These cases will all be found to be in conformity 
with the conclusion reached, although by a divided 
court, in Balt. & Ohio R. R. Co. v. Baugh, 149 U. S. 
368. Mr. Justice Brewer, in the prevaling opinion, 
says: ‘This is one of the vexed questions of the law, 
and perhaps there is no one matter upon which there 
are more conflicting decisions in the various courts of 
the land.”’ 

Prima facie, all who enter the employ ofa single 
master are fellow-servants, and some other line of de- 
marcation than that of the control of one by the other 
must exist, in order to destroy that relation. What 
that line is, may be seen by comparing R. R. Co. v. 
Ross, 112 U. 8. 377, with R. R. Co. v. Baugh, supra. 
In the first of these, the court held that where a rail- 
road conductor determined when a train should start, 
where it should stop, at what speed it should 
run, and had the general management of the 
train, and control over the persons employed 
upon it, he was a vice-principal, and not a fellow- 
servant of the engineer so as to preclude a recovery 
by the latter for injuries caused by the conductor’s 
negligence. This case was considered by Chief Jus- 
tice Fuller and Justice Field to be a controlling au- 
thority in R. R. Co. v. Baugh, but as pointed out by 
Justice Brewer in the prevailing opinion, the court 
did not go so far as to hold in the Ross case, that it is 
universally true that when one servant has control 
over the other they cease to be fellow-servants, but 
only held that, under the particular circumstances of 
that case, the conductor was a vice-principal. He had 
the “superintendence of a particular department,” in 
the language of the New York Court of Appeals (Ma- 
lone v. Hathaway, 64 N. Y. 5, 12). Accordingly, the 
majority of the court held in the Baugh case, that where 
an engine was running alone, the engineer and fireman 
were fellow-servants, notwithstanding a rule of the 
company that in such case the engineer should have 
the authority of a conductor. ‘The inquiry,’ said 
the court, ‘‘must always be directed to the real 
powers and duties of the official, and not to the name 
given to the office. So far as the master’s exemption 
from liability depends on whether the negligence is 
one of the ordinary risks of the employment, and as 
such assumed by the servants, it includes all co-work- 
ers to the same end, whether in control or not.”’ 





This we believe to be the true test, and although it 
is impossible to reconcile all the cases, we believe 
that most of the recent cases will be found to have 
proceeded upon this theory in fact if not in name, 
differing only as to what may be deemed the same 
end. In Dewey v. Detroit, etc. R. R. Co., supra, the 
court having cited with approval R. R. Co. v. Baugh, 
held the railroad not liable for injuries to a brake- 
man engaged in coupling freight cars resulting from 
the negligence of an inspector whose business it was 
to see that the cars were properly loaded. (That con- 
versely the inspector cannot recover from the railroad 
for the negligence of a brakeman, see Pottery. N. Y 
C. R. R. Co,, 186 N. Y. 77.) 

In the second of the cases cited above, Wilson v. 
Paper Co., the court held the company not liable for 
injuries to a laborer employed in constructing an ad- 
dition to the mill, resulting from the negligence of a 
chemist employed in the mill, but invested by the 
master with no general authority over the mil! or the 
employees. 

In the third case. Jenkins v. R. R. Co., the court 
held the company not liable for injuries to a tireman 
of one train resulting from the negligence of the con 
ductor of another. Here there could be no question, 
as in the ‘Ross case, of authority, and of the con- 
ductor’s being a vice-principal, but the fireman and 
conductor come clearly within the designation of *'co- 
workers tothe same end,” laid down in R. R. Co. y. 
Baugh. 
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HUMORS OF THE LAW. 





Mr. Justice Burrough’s mode of illustration was re- 
markably quaint. He once began an address to the 
jury in this manner:— 

“Gentleman, you have been told that the first isa 
consequential issue; now perhaps you don’t know 
what a consequential issue means; but I dare say you 
understand ninepins. Well, then, if you deliver your 
bowl so as to strike the front pin in a particular direc- 
tion, down go the rest; just so it is with these counts; 
knock down the first and all the rest will go to the 
ground; that’s what we call a consequential issue.” 
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l. APPEAL—Separate Appeals.—In a suit te enforce a 
trust in lands, a mere naked trustee of the legal title, 
who is joined as defendant with those claiming the 
beneficial ownership, cannot maintain a separate ap- 
peal without a summons and severance, or some equiv- 
alent proceeding.—INGLEHART V. STANSBURY, U.S. 8. 
C.,148. C. Rep. 237. 


2. APPEAL FROM JUSTICE CoURT—Reéecord.—Where an 
appeal from a justice of the peace has been perfected 
by service of the notice of appeal, and the execution 
and filing in the District Court of a proper appeal bond, 
the justice’s failure to make out and transmit to the 
District Court a transcript of his record before the first 
day ofthe second term next succeeding the rendition 
of judgment, as required by Sayles’ Civil St. arts. 1639- 
1641, is no ground for dismissing the appeal.—PETTY V. 
MILLER, Tex., 248. W. Rep. 3830. 


3. APPEARANCE — Service of Process.—By appearing 
and moving to set aside the service of a summons on 
the ground thatthe complaint was not filed, and no 
copy of it served with the summons, a party does not 
waive the irregularity in the service, although he does 
not expressly state that his appearance is special, and 
limited tothe purposes of the motion.—HOULTON Vv. 
GALLOW, Minn., 57 N. W. Rep. 142. 


4. ASSUMPSIT—Amount of Recovery.—In assumpsit for 
timber cut by defendant from plaintiff's land against 
his protest, the amount of recovery is not limited by 
the price fixed in a contract by which plaintiff agreed 
to sell defendant all the timber on his land, but to cut 
it himself, as defendant, in going on the land himself 
and cutting, was atrespasser.—SIXMA V. MONTGOMERY, 
Mich.,57 N. W. Rep. 108. 


5. ATTACHMENT — Effect of Defendant’s Death. — An 
attachment does not abate, nor is its lien lost, by de- 
fendant’s death, afterthe levy of the writ, and before 
the rendition of judgment, under Rev. St. art. 179, 
which provides that levy ofa writ of attachment on 
defendant’s property subject thereto creates a lien on 
such property from the date of the levy, and article 
1248, which provides that a pending suit shall not abate 
on defendant’s death, but that his legal representatives 
shall be substituted as parties.—ROGERS v. BURBRIDGE, 
Tex., 248. W. Rep. 300. 


ccccccccccseccccsccccs cceeDd 


6. ATTACHMENT—Return.—When the sheriff is com- 
manded by the writ of attachment to seize property o 


f 








the defendant, and he returns that by virtue of that 
command he has seized the property described, it will 
be presumed that the property belonged to defendant. 
—HORTON V. MONROE, Mich., 57 N. W. Rep. 109. 


7. ATTACHMENT—Wrongful Attachment.—In an action 
for wrongful attachment it was error to admit in evi- 
dence a false announcement in a newspaper of plaint- 
iff’s failure, in consequence of which a certain firm 
refused to forward them goods, when such publication 
was not the act of defendants, forthe mere levying of 
the attachment did not authorize such publication.— 
TYNBERG V. COHEN, Tex., 24S. W. Rep. 314. 


8. BOUNDARY LINE—Estoppel.—A boundary line fixed 
by a surveyor employed by various property owners is 
not binding on such owners, as against an adjoining 
owner, whe was not a party to the surveying, and who 
never acquiesced in the line as fixed by the surveyor. 
—KAMPMANN V. HEINTZ, Tex., 24S. W. Rep. 329. 


9. BROKERS. — Where brokers are directed by their 
principal, for whom they have sold grain for future 
delivery, to close out the transaction by the purchase 
of the same quantity of grain as they have sold, they 
are not entitled to credit for the purchase of a part of 
such amount made, without the consent of their prin- 
cipal, from a member of their firm under a fictitious 
name.—CONNOR V. BLACK, Mo., 248. W. Rep. 184. 


10. CARRIERS — Overcharges and Discrimination. — 
Rev. St. art. 4258, prescribing a penalty against railroad 
companies for’ overcharges and unjust discrimination 
in the shipment of freight, has no application to inter- 
state commerce. — WRIGHT V. HOWE, Tex., 248. W. 
Rep. 314. 


11. CARRIERS — Passengers.—In an action against a 
street-car company for injuries received by a passen- 
gerin alighting, by a sudden starting of the car, it is 
competent for defendant to show that, by an ordinance 
under which its cars were operated, no car was allowed 
to stop for passengers, at the intersection of streets, 
until it had reached the further side of the street 
crossed, and that, when plaintiff undertook to alight, 
the car had only slackened its speed to await a signal 
from the flagman. — JACKSON V. GRAND AVE. Ry. Co., 
Mo., 24S. W. Rep. 192. 


12. CARRIERS — Passenger — Negligence. — Though a 
railroad engineer violates an express rule of the com- 
pany employing him by running his engine from one 
station to another without orders from the train dis- 
patcher, he is still acting within the line of his 
employment, and the company will be liable to a pas- 
senger for an injury caused by such misconduct. — 
FITZSIMMONS V. MILWAUKEE, L. 8. & W. Ry. Co., Mich., 
57 N. W. Rep. 127. 


13. CARRIERS — Passenger — Proximate Cause. — The 
horses attached to a street car on which plaintiff was a 
passenger became frightened, and threw the car off 
the track, and plaintiff, while alighting from the front 
platform, was injured. There was evidence that the 
injury was from a kick from one of the horses, and that 
the horses were unsafe, to the knowledge of the driver: 
Held, thatit was the duty of defendant to exercise 
reasonable care in,selecting horses and in ascertaining 
whether they were safe for such use, and that any 
knowledge which defendant’s driver had of their dis- 
position in the course of his employment is presumed to 
have been known by defendant.—NOBLE V. ST. JOSEPH 
& B. H. 8t. Ry. Co., Mich.,57 N. W. Rep. 126. 


14. ConTRACcT — Action.—After testator had made a 
will in favor of his daughter, he revoked it, and gave 
the property to his son, on an agreement between him 
and the son that the latter should pay the daughter a 
certain sum: Held, that the daughter could not sue 
the son on the contract, as there was no consideration 
moving from her.—LINNEMAN V. MoOross’ ESTATE, 
Mich.,57N. W. Rep. 103. 


15. CONTRACT—Building Contract.—A stipulation in a 
contract for building a county courthouse that the 
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county should pay 85 per cent. “onthe amount of ma- 
terial furnished on the grounds and work done on the 
building on the first of each month, as the work pro- 
gressed,’’ does not restrict the payments to be made 
by the county sothat they shall atno time aggregate 
more than 85 per cent. of the amount bearing the same 
proportion to the total contract price as the amount 
ofthe materiais then furnished and work then done 
might bear to the total amount of the work and ma- 
terials necessary to complete the contract.—HOWARD 
COUNTY V. BAKER, Mo., 248. W. Rep. 200. 

16. CONTRACT — Part Performance.—The rule that a 
party who has refused to fully perform his contract 
cannot recover for part performance applies only to 
entire, and notto severable, contracts, which are, in 
effect, separate agreements as to different subjects, 
although made at the same time.—MCGRATH V. CaNn- 
NON, Minn., 57 N. W. Rep. 154. 

17. CONTRACT—Pleading and Proof.—In an action by 
a retired partner against his successors in business to 
compel them to pay a debt of the old firm,a written 
contract executed by such successors, assuming a 
debt of the old firm to ‘‘M & Co.,” isnot admissible in 
evidence underan allegation in the petition that the 
debt assumed was owing to “M.”—ELDRIDGE Vv. MC- 
ADAMS, Tex., 24S. W. Rep. 310. 

18. CONTRACTS—Public Policy.—A retail liquor dealer, 
who has failed to pay his State license tax, and is 
actually engaged in an illegal traffic, cannot recover 
from a brewing company for its breach of contract to 
sell its beer exclusively to him in a designated town.— 
NIAGARA FALLS BREWING CO. V. WALL, Mich., 56 N. W. 
Rep. 99. 


19. CONTRACT LIENS—Homestead.—Const. art. 16, § 50, 
exempts a homestead from debts, except for purchase 
money, taxes, and work and material used therein, and 
provides that the work and material must be contracted 
for in writing, with the consent of the wife, given in 
the manner required in asale of the homestead, and 
that no lien ona homestead shall be valid, except for 
the purchase money or improvements. Section 37 pro- 
vides for a lien on buildings for work and material 
used therein, and that the legislature shall provide for 
the enforcement thereof: Held that, in the absence 
of legislation declaring the only mode in which a lien 
may be had on a homestead for work and material, it 
may be given inthe contract providing for the work 
and material, properly executed, as in case of a sale.— 
LIPPENCOTT V. YORK, Tex., 2448. W. Rep. 275. 


20. CONTRACT LIENS — Recording.—Under Const. art. 
16,§ 50, allowing a homestead to be subject to debt for 
work and material used therein, provided that the 
work and material must be contracted forin writing, 
a contract providing for work and material, and giv- 
ing a lien therefor, does not give alien for work and 
material furnished before execution of the written 
contract.—LIGNOSKI V. CROOKER, Tex., 2% 8. W. Rep. 
278. 


21. CONVERSION—Judgment.—Where, in an action by 
a landlord for conversion of crops on which he has a 
lien for rent, defendants fail to allege and prove waste 
of property previously levied on under a distress war- 
rant by the sheriff or others, under his or plaintiff’s 
authority, a judgment for plaintiff will not be reversed 
because the court refused to charge the jury as to the 
consequences of such waste.—TAYLOR V. FELDER, 
Tex., 248. W. Rep. 3138. 


22. CORPORATIONS—Contracts.—Defendant, a corpo- 
ration whose by-laws required the attendance of a ma- 
jority of its directors to constitute a quorum, con- 
tracted with plaintiff, a director, to purchase land of 
him, at aspecial meeting at which only three of the 
five directors were present, one of them being plaintiff, 
and another his father, who also had an interest in the 
contract: Held, that such contract did not bind de- 
fendant, there being no valid quorum present when 
made.—HILL v. RICH HILL COAL MIN. CO., Mo., 24 8. 
W. Rep. 228. 








23. CouRTs — Abuse of Process.—Private Papers.— 
Plaintiff's attorney attached defendant’s account 
book’s, trial balances, and private papers, which were 
not subject to levy, under a writ known to be invalid, 
and founded on an affidavit confessedly defective; 
made copies of the attached papers before returning 
them; and thereby obtained evidence for inquisitorial 
purposes, and for the foundation ofa proper writ in a 
subsequent proceeding: Held, that the process of the 
court had been abused; that the evidence was not 
competent for any purpose; and that the attorney 
should be restrained from using or disclosing it, and 
must surrender the copies made by him, so that they 
might never be used by him, or any one else.—ROSEN- 
THAL V. MUSKEGON CIRCUIT JUDGE, Mich., 57 N. W. 
Rep. 112. 


24. CourT—Jurisdiction.—Want of jurisdiction over 
the persons of defendants in an action in the Circuit 
Court by a trustee to construe a will, declare a trust, 
and procure an order of sale, cannot be predicated 
on the mere silence of the record entry of the judg- 
ment as tothe service of summons on such defend- 
ants, where the judgment and sale are collaterally at- 
tacked in an action brought by part of such defend- 
ants to recover their interest in the lands sold.—_HAMER 
v. COOK, Mo., 248. W. Rep. 181. 


25. CRIMINAL APPEAL — Recognizance. — A recogni- 
zance requiring appellant to abide the judgment of the 
“court of appeals” instead of the ‘‘court of criminal 
appeals” is insufficient.—POLLARD V. STATE, Tex., 248. 
W. Rep. 285. 


26. CRIMINAL LAW — Altering Brands on Animals.— 
The mere fact that a person on trial for altering the 
brand on a horse alleged to belong to another “claims” 
toown the horse is no ground for acquittal.—Pacr v. 
STATE, Tex., 248. W. Rep. 297. 


27. CRIMINAL Law—Homicide.—Where the evidence 
shows beyond controversy a murder with express 
malice, and there is no evidence of a less degree of 
homicide, it is sufficient if the court give a definition 
of express malice, andit need not give any of implied 
malice.—THOMPSON V. STATE, Tex., 248. W. Rep. 290. 


28. CRIMINAL Law—Homicide—Verdict.—Crim. Code. 
§ 254, et seg., provide that the jury may render a gen- 
eral or special verdict; that a general verdict is 
‘*Guilty” or ‘‘Not guilty,” that, where the offense has 
degrees, defendant may be found guilty of any degree 
not higher than that charged, or of any offense in- 
cluded inthat charged, to-wit, in homicide cases and 
others: Held, that said sections do not repeal Mansf. 
Dig. § 2384, requiring the jury, in convicting of murder, 
to find the degree.—CARPENTER V. STATE, Ark., 248. W. 
Rep. 247. 


29. CRIMINAL Law—Separation of Jury.—The failure 
to administer to the sheriff, in accordance with the 
statute, an oath not to communicate with the jury on 
their retir t to ider their verdict, is no ground 
for new trial where it appears that the sheriff did not 
communicate with them.—STATE V. FRIER, Mo., 24 8. 
W. Rep. 220. 

30. CRIMINAL Law—Theft.—Where one hires a horse 
in one county, with the fraudulent intent to deprive 
the owner of it, and appropriates it, and rides into an- 
other county, where he sells it, the theft is in the first 
county .—GIVENS V. STATE, Tex., 24S. W. Rep. 287. 

31. CRIMINAL Law—Warrant.—Since a justice of the 
peace cannot order a warrant executed beyond the 
limits of his county, and a warrant issued by him must 
be addressed to some suitable officer of his county, 
where the name of the county is omitted the warrant 
is illegal.—TOLIVER V. STATE, Tex., 248. W. Rep. 286. 

82. CRIMINAL PRACTICE — Larceny.—The words ‘‘ar- 
ticles aforesaid,’ used in a count with reference to a 
prior count, will not draw intothe countthe allega- 
tions of value in the prior count.—STATE V. WAGNER, 
Mo., 24 S. W. Rep. 219. 

33. CRIMINAL TRIAL — [Impeachment of Wituess.— 
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Where the evidence of the state, in a trial for rape, de- 
pends almost entirely upon the testimony of the prose- 
cutrix, and evidence has been introduced tending to 
show her bad character for truth and veracity, it is re- 
versible error to allow a witness to testify that her 
character is good, where the witness is merely asked, 
as apreliminary question, whether he knows ‘‘what 
her reputation among the people where she lived at 
that time was, for truth and veracity,” instead of ask- 
ing him whether he knew her general reputation 
among her neighbors for truth and veracity.—GIFFORD 
Vv. PEOPLE, Ill., 35 N. E. Rep. 760. 

34. CUSTOM AND USAGE—Evidence.—In an action on 
an account for polished marble slabs, ordered by de- 
fendant to be of a specified thickness, plaintiff may 
show that inthe marble trade such an order means 
slabs of the stated thickness as they come from the saw, 
and does not require them to be of such thickness 
when pnepared for use.—EvANS V. WESTERN BRASS 
MANUF’G Co., Mo., 248. W. Rep. 175. 

35. DEED—Acknowledgment of Married Woman.—A 
deed of a married woman, the acknowledgment of 
which does not show that she was examined separate 
and apart from her husband, as provided by Rev. St. 
1865, ch. 109, §§ 18, 14, in force at the time the deed was 
executed, is void.—KRIEGER V. CROCKER, Mo., 248. W. 
Rep. 170. 

36. DEEDS—Parol Evidence to Vary.—Parol testimony 
by the grantor to contradict his deed, and to vary the 
description of the lands thereby conveyed by him is 
inadmissible.—HARDING V. WRIGHT, Mo., 248. W. Rep. 
211. 

37. DEED OF TRUST—Payment. — Where a son takes 
his aged, infirm, and demented father to his home, 
and takes care of him there until his death, the pos 
session by the son, thereafter, of a matured note and 
deed of trust owing by him to his father at the time 
the latter was taken to his house raises no presump- 
tion of payment.—ERHART V. DIETRICH, Mo., 24 8S. W. 
Rep. 188. 

38. DOWER—Assignment—Homestead.—Under Mansf. 
Dig. § 2590, which gives the widow the privilege of 
selecting her dower in the lands of her deceased hus- 
band, it is error for the commissioners appointed to 
lay off dower to proceed without notice to her, and 
without affording her an opportunity to avail herself 
of such privilege.—HORTON V. HILLIARD, Ark., 248. W. 
Rep. 242. 

39. DURESS—Money Obtained—Recovery .—Defendant 
threatened to have plaintiff imprisoned, and to deprive 
him of his property, on account of certain testimony 
given by plaintiff, derogatory to defendant, and in 
this way procured the payment ofasum of money by 
plaintiff. The testimony was in fact privileged, which 
plaintiff, a weak, ignorant man, did not know. De- 
fendant was a keen business man, and known to 
plaintiff to be a man of determination: Held, that the 
payment of the money having been procured by duress, 
and without consideration, it could be recovered by 
plaintiff.—BALDWIN V. HUTCHISON, Ind., 35 N. E. Rep. 711. 


40. DURESS—Ratification. — A deed executed under 
duress, by threats of a criminal prosecution against 
the grantor’s husband for embezzlement from the 
grantees, is not void, but voidable, and is ratified 
where the grantor, with full knowledge of its invalidity, 
and of the fact that her husband has escaped to a 
foreign country, and is beyond the reach of a criminal 
prosecution, voluntarily executes another deed to the 
grantees to induee them to purchase a lot of household 
furniture on the premises.—MILLER V. MINOR LUMBER 
Co., Mich.,57N. W. Rep. 101. 


41. EJECTMENT — Equitable Estoppel. — When, after 
plaintiff in ejectment produces a perfect paper title, 
defendant pleads adverse possession and the statute of 
limitations as a defense, plaintiff may, in rebuttal, set 
up an equitable estoppel arising from the fact that 
defendant, knowing that plaintiff was about to buy 
the land, by his talk and conduct led plaintiff to believe 








that he made no claim to it, and induced him to com- 
plete the purchase.—SUDDARTH Vv. ROBERTSON, Mo., 24 
S. W. Rep. 151. 

42. EJECTMENT—Legal Title—Vendor’s Lien.—Where 
an assignee of a note forthe price of landdid not 
make the vendor a party tothe action to enforce the 
vendor’s lien, and purchased the land at the sale under 
the judgment of enforcement, ejectmeut cannot be 
maintained by the assignee for want of legal title, as 
the sale left the legal title in the vendor, and passed 
the vendee’s equitable title only to the assignee.— 
HUNT V. SELLECK, Mo., 248. W. Rep. 213. 

43, EMINENT DOMAIN—Constitutional Law—Compen- 
sation— Payment— Pendency on Appeal.— Under the 
constitutional provision that, in condemnation pro 
ceedings, the rights of the owner cannot be disturbed 
until compensation shall ‘‘be paid to the owner or into 
court for the owner,” and the statutes in conformity 
therewith, the owner is entitled to actual payment be- 
fore the land can be taken; and where payment has 
been made into court, and possession of the land taken, 
he is entitled to the money notwithstanding pendency 
of an appeal.—ST. Louis, K. &N. W. R. Co. v. CLARK, 
Mo., 24S. W. Rep. 157. 

44. EMINENT DOMAIN—Misconduct of Jury.— Where 
the jury in a condemnation case have viewed the prem 
ises, a verdict which is supported by the evidence in- 
troduced by the property owners will not be disturbed 
on appeal as excessive, although the evidence as to 
value is conflicting.—SANITARY DIST. OF CHICAGO V. 
CULLERTON, II1., 35 N. E. Rep. 723. 

45. EQUITABLE HDsTATE — Dower. — A man executed 
and acknowledged a deed conveying to his daughter 
the farm on which she lived, but he never delivered 
the deed, and made other dispositions of the land by 
will. He had furnished the daughter’s husband with 
money to erect buildings on the land, the latter agree- 
ing to pay him interest therefor, and had also agreed 
with the husband to deliver the said deed: Held, that 
these transactions did not vest an equitable estate in 
the daughter, within the meaning of Rev. St. 1893, ch. 
41,§1, which declares that equitable estates shall be 
subject to dower.—TINK V. WALKER, Ill., 35 N. E. Rep. 
765. 

46. EQuiTy—Rescission o! Contract.—It is not ground 
for canceling a contract of sale, at the suit of the 
vendee, that the vendor wrongfully attempted to de- 
clare the contract forfeited, where it is not shown that 
the vendee was injured thereby, an‘ it appears that 
both parties afterwards treated the contract as still 
subsisting.—LUNDAHL V. HANSEN, Ill., 35 N. E. Rep. 
741. 

47. EVIDENCE—Documentary.—In an action involv- 
ing the issue as to whether the lien of an attachment 
dissolved by the circuit judge had been preserved by 
the removal of the proceedings to the Supreme Court by 
certiorari, an alleged copy of the certiorari, served on 
the adverse party, but not attested by any public ofti- 
cer, is not,of itself, sufficient proof of the removal .— 
JOYCOX V. BALCH, Mich., 57 N. W. Rep. 100. 

48. FEDERAL CouRTS— Circuit Courts ofAppeals—Juris- 
diction.—No appeal lies from the Supreme Court of a 
territory to the Circuit Court of Appealsina suit be- 
tween citizens of the territory, and which is not an 
admiralty case or a case arising under the patent, 
criminal, or revenue laws.—AZTEC MIN. OO. v. RIPLEY, 
U. 8. S. C., 148. C. Rep. 236. 


49. FEDERAL CouRTSs—Jurisdiction— Crimes by In- 
dians.—The Federal Courts have no jurisdiction ofa 
crime committed by one Indian against another in the 
Indian Territory (Act Feb. 18, 1875); and there is noth- 
ing in the treaty of July 19, 1866, which prevents the 
application of this statute to the Cherokee Nation.— 
SMITH V. UNITED STATES, U. S. S.C.,148. C. Rep. 234. 


50. FRAUDULENT CONVEYANCES.—A mortgage by an 
insolvent firm to secure money paid them at the time 
the mortgage is executed is not a preference of a pre 
existing creditor, within the meaning of Act 1856, mak- 
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ing such preference void as to creditors.—MEIERV. 
FLINSBACK, Ky., 248. W. Rep. 235. 

51. FRAUDULENT CONVEYANCE—Evidence.—On an is 
sue as to whether plaintiff's purchase of goods sold 
under a trust deed was fraudulent as being made in 
the interest of the grantor in the deed to cover up the 
goods as against his creditors, statements made by 
such grantor before and after the sale are not admis- 
sible, unless a conspiracy to defraud is shown to have 
existed at the time of the sale.—CLARK V. Cox, Mo., 24 
S. W. Rep. 220. 

52. FRAUDULENT CONVEYANCE—Husband and Wife.— 
A conveyance of land to the wife of the purchaser is 
not fraudulent as to his creditors where it is not shown 
that he was insolvent at the time.—EAMES V. DORSETT, 
Ill., 35 N. E. Rep. 735. 

53. HABEAS CoRPUsS—Discharge.—The fact that a per- 
son charged with crime waives examination and gives 
bail does not affect his right to be released on habeas 
corpus, after his surrender by his sureties, where it is 
conceded on the hearing of his application that there is 
no evidence against him.—EX PARTE HENSLEY, Tex., 
248. W. Rep. 295. 

54. HiGHwWaYs—Alteration.—In proceedings to change 
a public road, the description of the proposed road in 
the petition and notice is sufficient if it can be readily 
and certainly located.—ZEIBOLD Vv. FOSTER, Mo., 248. 
W. Rep. 155. 

55. HIGHWAYS—Dedication—Evidence.—A dedication 
to public use of a right of way is not shown by evi- 
dence that tenants of the owner of the way removed 
a gate opening from it into a public alley, and that, 
for nine years following the removal, there was a con- 
tinuous adverse occupancy of the way by the public, 
where, during this time, such owner leased it to ten- 
ants, gave it in to the assessors as his property, and 
annually paid taxes on it.—BAUMAN V. BOECKELER, Mo., 
24S. W. Rep. 207. 

56. HUSBAND AND WIFE — Community Property. — 
Where a husband held the legal title to community 
property, and was in possession, at the time of his 
death,a deed of all ‘‘our interest” in the property 
“owned or possessed” by the husband, to his son, exe- 
cuted by the other heirs and the widow, in adjusting 
their rights in the estate, conveyed the community in- 
terest of the widow.—HENSLEE V. HENSLEE, Tex., 24 
S. W. Rep. 321. 

57. HUSBAND AND WIFE— Community Property. — 
Where a married man conveys land to which he holds 
the legal title, the burden is on those claiming under 
the wife to show that the grantee had notice of the 
wife’s interest in the property, and not on him to show 
that he did not have notice.— SAUNDERS V. ISBELL, 
Tex., 248. W. Rep. 307. 

58. HUSBAND AND WIFE—Gifts between.—The respect- 
ive rights of husband and wifein their personal prop- 
erty are determined by the law of the place of the 
matrimonial domicile,which is presumed to be the dom- 
icile of the husband at the time of the marriage.— 
PARRETT V. PALMER, Ind., 35 N. E. Rep. 713. 

59. INJUNCTION — Dissolution — Damages.—Rev. St. 
1889, § 5,500, providing that,if any proceedings for the 
collection of money shall have been enjoined, the 
damages thereon shall not exceed 10 per cent. on the 
amount released by the dissolution, exclusive of legal 
interest and cost, does not confine the damages al- 
lowable on dissolution of an injunction to 10 per cent. 
on the amount released, but any other damages which 
the parties enjoined may have sustained by feason of 
the suing out of the injunction are also recoverable.— 
WaBasH R. Co. v. MCCABE, Mo., 248. W. Rep. 217. 

60. INSURANCE—Conditions.—A warranty by assured 
that an itemized inventory of merchandise, furniture, 
and fixtures shall be made once each year gives as- 
sured one year from the date of policy to make an in- 
ventory, and if the goods insured are burned two 
months, only, after said date, assured’s failure to have 
made an inventory is no defense to his claim.—OITI- 





ZENS’ INS. CO. OF EVANSVILLE V. SPRAGUE, Ind., 35N. 
E. Rep. 720. 

61. INTOXICATING LIQUOR—Local Option—Election.— 
Rev. St. art. 3233, provides that, an election under the 
local option law, the county commissioners’ court 
shall hold a session on a certain day, or so soon there 
after as practicable, and, if & majority of the votes 
were for prohibition, the court shall immediately make 
an order declaring the result, and prohibiting the sale 
of liquors: Held, that a delay onthe part of the court 
in making the order would not invalidate the election. 
—EX PARTE BURGE, Tex., 248. W. Rep. 289. 

62. JUDGMENT—Alimony.—A judgment for the pay- 
ment of agross sum as alimony is a final judgment, 
although the defendant is given leave toapply fora 
modification of it as to the time of payment, though he 
has filed a petition to have the judgment reduced in 
amount, and though itis upon condition that the wife 
release her dower right, where it appears that such 
release has been given.—DOw V. BLAKE, Ill., 35 N. E. 
Rep. 761. 

63. JUDGMENT—Res Judicata.—Plaintiff sued defend. 
ant in assumpsit for $4, 317.67, and defendant recovered 
judgment for $418.70. The evidence showed that the 
items of plaintiff’s claim were practically undisputed, 
and that defendant’s defense consisted of a counter- 
claim of $5,000, which defendant alleged plaintiff owed 
him asthe proceeds of the sale of certain corperate 
stock which defendant alleged belonged jointly to 
plaintiff and himself: Held, that said judgment was a 
bar to a suit afterwards brought by plaintiff to compel 
defendant to assign the rest of said stock to him, since 
the judgment could not have been rendered had not 
the court decided that they owned such stock jointly .— 
WRIGHT V. GRIFFEY, Ill., 35 N. E. Rep. 782. 

64. JUDGMENT—Set-off.—The complaint in an action 
ona contract asked thata judgment that had been 
recovered by defendant against plaintiff be ‘‘canceled 
and discharged.” Defendant did not plead such judg- 
ment as a set-off, and the court instructed the jury not 
to consider it, to which ruling plaintiff did not except: 
Held, that a recovery by plaintiff was not an adjudica- 
tion onthe extinguishment of defendant’s judgment, 
and would not prevent defendant from setting off his 
judgment against that of plaintiff, asthe instruction 
withdrew from thejury the issue of extinguishment, 
and the presumption is that they did not consider it.— 
BOYKIN V. ROSENFIELD, Tex., 248. W. Rep. 323. 

65. JUDGMENT — Transcript—Lien.—A transcript of a 
judgment rendered in the Circuit Court of one county,” 
filed in the office ofthe clerk of the Circuit Court of 
another county, as provided in section 5104, Comp. . 
Laws, operates only asa lien upon the real estate of 
the defendant in the county in which it is filed.—Bost- 
WICK V. BENEDICT, 8. Dak., 57N. W. Rep. 79. 

66. JuRY—Exemptions—Dentists.—A dentist who has 
obtained a certificate to practice dentistry under Rev. 
St. 1889, ch. 110, art. 3, § 6889, is not ‘‘a person exercis- 
ing the functions of a practitioner of medicine,” and 
exempt from jury duty, under Rev, St. 1889, § 6062.— 
STATE V. FISHER, Mo., 248. W. Rep. 167. 

67. LANDLORD AND TENANT—Rent—Burden of Proof. 
—Where, inan action by a landlord against a tenant 
to recover rent, the tenant, under Gen. Laws 1883, ch. 
100, interposes the defense that the premises were, 
without his fault or neglect, so injured by fire as to be 
untenantable or unfit for occupancy, the burden of 
proof is upon such tenant to show, upon the trial, 
that the premises were in such condition.—WAMPLER 
Vv. WEINMANN, Minn., 57 N. W. Rep. 157. 

68. Lost NoTE—Evidence of Loss.—In an action for 
the amount of a note alleged to be lost, evidence that 
plaintiff put the note in an envelope, and has not seen 
it since, and does not know where it is, is insufficient 
to show loss.—WIEDENFELD V. GALLAGHER, Tex., 248. 
W. Rep. 333. 

69. MALICIOUS PROSECUTION— Probable Cause.—An 
attempted settlement by an employer with an em- 





194 


CENTRAL LAW JOURNAL. 





No 9 








ployee for moneys alleged to have been embezzled by 
the latter, and the employer’s failure to notify the 
prosecuting attorney of this fact, do not of themselves 
show that he instituted the criminal proceedings with- 
out probable cause,so as to render him liable there- 
for in damages to the employee.—HARRIS Vv. WvuopD- 
FORD, Mich., 57 N. W. Rep. %. 

70. MANDAMUS—Power of Governor.—Const. art. 5, 
§ 3, provides that the legislature may confer original ju- 
risdiction on the Supreme Court to issue writs of man- 
damus “in such cases as may be specified,” except 
against the governor. Act April 13, 1892, empowers 
the Supreme Court to issue writs of mandamus ‘‘against 
any district judge or officer of the State government, 
except the governor:” Held, that the act suffi- 
ciently complies with the constitutional requirement 
as to specifying the cases for issuance of the writ of 
mandamus, and confers the original jurisdiction to is- 
sue such writ provided for in the constitution. — 
PICKLE V. MCCALL, Tex., 24S. W. Rep. 265. 

72. MASTER AND SERVANT—Death of Minor Servant.— 
Where aminor is killed in a dangerous employment, 
the mere fact that he was employed without his fath- 
er’s consent does not render the master liable to the 
father for the loss of the minor’s services, but the em- 
Ployment must have been against the will of the 
father.— TOLEDO, ST. L. & K.C.R. Co. Vv. TRIMBLE, 
Ind., 35 N. E. Rep. 716. 

72. MASTER AND SERVANT—Defective Machinery—As - 
sumption of Risk. — It is error to leavetoa jury a 
question of a master’s liability to an employee for in- 
jury from defective machinery, on the theory that the 
employee had complained of the machinery, and the 
master had promised to remedy it, where the evidence 
is that he simply acknowledged the defect, and said 
that he was busy.—BREIG v. CHIcaco & W.M. Ry. Co., 
Mich., 57 N. W. Rep. 118. 

73. MASTER AND SERVANT—Fellow-servant.—Where a 
railroad company’s car repairers work under the con- 
trolof the foreman of its roundhouse, who alone has 
the power to employ and discharge such men, a car in- 
spector, who also works under such foreman, and 
whose duty it is to inspect the cars, and call the atten- 
tion of the car repairers to defects, and superintend 
the repairs, is a fellow-servant of such car repairers.— 
FORDYCE V. BRINEY, Ark., 248. W. Rep. 250. 

74. MASTER AND SERVANT—Injury—Instructions.-—In 
an action against a railroad company for personal in- 
juries sustained while in its employ, it is error to 
charge that railroad companies must exercise a ‘‘high 
degree of care’ inthe operation of their roads, since 
the degree of care required is that used by persons of 
ordinary prudence in the business under investiga- 
tion.—GULF, W. T. & P. Ry. Co. v. ABBOTT, Tex., 248. 
W. Rep. 299. 

75. MASTER AND SERVANT — Risk of Employment.— 
Plaintiff was employed as foreman to keep a railroad 
bed in proper repair. He did not doso, but knew of 
the bad condition of the road at a certain place, and 
was injured in attempting to pass over it: Held, that 
he assumed the risk of employment, and could not re- 
cover for such injuries.—StT. Louis, A. & T. Ry. Co., IN 
TEXAS V. DENNY, Tex., 248. W. Rep. 317. 

76. MASTER AND SERVANT—Vice-Principal. — Where 
the foreman ofa gang of bridge carpenters employed 
by arailroad company takes up the slack ofa rope 
suspended across the railroad track ona bridge which 
he and his men are repairing, and wraps the lower end 
of it around a brace of the bridge forthe purpose of 
holding it while an engine passes under it in so doing 
he is not performing a master’s duty, but an act of 
labor in common with the labor of such carpenters, 
and as to such act he is their fellow-servant.— ST. 
Louis, A. &T. Ry. Co. v. ToRRgEY, Ark., 248. W. Rep. 
244. 

71. MASTER AND SERVANT—When Relation Exist.—If 
a servant who is employed to perform certain work 
for his master procures another person to assist him, 
the master is liable for the negligence of the latter 





only when the servant had authority to employ such 
assistance.—HALUPTZOK V. GREAT NORTHERN Ry. Co., 
Minn., 57 N. W. Rep. 144. 

78. MEASURE OF DAMAGES—Personal Injuries.—The 
injured woman’s husband, being 46 years old, testified 
that they had been married 16 years; her eldest son 
testified that he was 14 years old; her physician that 
he thought her injuries would shorten her life, but she 
might live 25 years or more yet. She testified in per- 
son, but the defense asked her,no question as to her 
age, nor offered evidence on the question: Held, that 
the evidence, in connection with the jury’s observation, 
was sufficient to enable them to proximate her age, 
and judge of the probable length of her life.—Garns- 
VILLE, H.& W. Ry. Co. v. Lacy, Tex., 248. W. Rep. 
269. 

79. MORTGAGE— Acknowledgment.—Where the pro- 
bate of a mortgage recites that the justice of the peace 
taking the acknowledgment was ajustice of the coun- 
ty where the land lay, the presumption is that he wus 
a justice of such county, in the absence of proof to the 
contrary.—WILLIAMS V. KERR, N. Car.,18 8S. E. Rep. 
500. 

80. MORTGAGE — Construction.—A certain mortgage, 
executed by a borrowing member to a so-called “build- 
ing association,” construed, and held not to be security 
for “dues” or ‘‘subscriptions” on stock.—FAGAN Vv. 
PEOPLE’S SAV. & LOAN AS8’N., Minn., 57 N. W. Rep. 
143. 

81. MORTGAGE—Standing Timber—Record.—A mort- 
gage on standing timber is a mortgage on an interest 
in land, and the filing thereof, asa chattel mortgage, 
in the town clerk’s office, is not notice to a subsequent 
purchaser from the mortgagor.—WILLIAMS Vv. HYDE, 
Mich.,57N. W. Rep. 98. 

82. MORTGAGE FORECLOSURE — Sale for Excessive 
Amount.—Where, by reason of a mistake in the com- 
putation of interest on a note secured by a mortgage, 
there is claimed to be due in the notice of foreclosure 
sale a larger sum than is legally due, andthe prem- 
ises are bid in by the mortgagee forthe sum so claimed, 
but in good faith, believing that he is only bidding for 
the sum actually due, andthe mortgagor is attempting 
to recover by action against the mortgagee, as surplus, 
the excessive interest so computed and included in the 
sum bid, and the premises are of less value than the 
sum actually and legally due, the mortgagee may be 
afforded equitable relief, and a resale ordered.—LANE 
v. HOLMES, Minn., 57 N. W. Rep. 132. 

83. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
The object of Rev. St. § 1389, under which notice to a 
city of injuries on a defective sidewalk is required to 
state the “place where such damage occurred, and 
describe generally the insufficiency or want of repair,” 
is merely to notify the authorities ofthe place with 
reasonably certainty, so that they can find it with rea- 
sonable diligence, and examine the defect; and where 
the notice issufficient for his purpose, proof of the 
condition of the walk, in an action for the injuries, is 
not limited to the exact specification as to the defeat 
contained in the notice.—LAUE V. CITY OF MADISON, 
Wis.,57 N. W. Rep. 93. 

84. MUTUAL BENEFIT INSURANCE — Forfeiture. — The 
constitution of a mutual benefit association declared 
that, upou receiving notice of an assessment, every 
member should remit the amount promptly. A notice 
sent to the last address given shall be considered 4 
legal notification. Any member who does not remit 
the amount within 30 days from the date of notice shall 
rorfeit his claim to membership: Held, that mere fai) 
ure to pay with the 30 days, without any action taken 
thereon by the board of directors, would not cause a 
forfeiture of membership, since the provision is not 
self-executory. — NORTHWESTERN TRAVELING MEN’S 
A8s’N V. SCHAUSS, IIl., 35 N. E. Rep. 747. 


85. NEGLIGENCE—Contributory Negligence.—Contri- 
butory negligence need not be negatived or disproved 
by plaintiff, but the burden is on defendant to show it. 
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—TEXx48 & P. Ry. Co. Vv. VOLK, U. S. 8. C., 148. C. Rep. 
2239. 

86. NEGLIGENCE—Proximate Cause.—A horse hitched 
in front of a store was frightened by the fall of a win- 
dow sash on the pavement, ran down the street, broke 
away from his buggy, and was injured by contact with 
iron rails piledin the street against the curb. The 
street was 100 feet wide: Held, that not the piling of 
the rails, butthe frightening of the horse, was the 
proximate cause ofthe injury.—BLxIL Vy. DETROIT ST. 
Ry. Co., Mich.,57N. W. Rep. 117. 

87. NEGOTIABLE INSTRUMENTS—Bona Fide Purchasers. 
—A collateral contemporaneous agreement, providing 
that the note shali not be paid if an executory contract 
forming the consideration of the note is not preformed, 
will not affect the validity of the note inthe hands of 
an Indorsee taking it with notice of the agreement, if 
without knowledge of a breach thereof. — JENNINGS V. 
TODD, Mo., 248. W. Rep. 148. 

88. PARTITION — Jurisdiction — Recital in Decree.— 
Where the record in partition proceedings shows that 
no effort was made to acquire jurisdiction of one of the 
defendants by summons, us his residence was unknown, 
and that an attempt to do so by publications had failed, 
a recital in the decree that ‘‘now, on this day, come 
the said parties by their attorneys,” is not conclusive 
evidence of the appearance of such defendant in the 
proceedings.—BELL V. BRINKMAN, Mo., 24 8S. W. Rep. 
205. 

89. PARTNERSHIP — Judgment.—Plaintiff brought an 
action against several persons, alleging that they were 
all copartners. On the trial he proved a cause of ac- 
tion against one of them, but not against the others: 
Held, that the judgment was properly rendered against 
the one.—BUNCE V. NEWELL, Minn.,57N. W. Rep. 160. 

90. POWER — Execution.—Testatrix devised land to 
her son, one-half in fee, and the other half for life, 
with power to appoint to such uses as he might declare 
by deed or will: Held, that a deed absolute on its face 
conveying all of his right, title, and interest in the 
land, but intended merely as a mortgage for money 
loaned, was not a valid execution of the power, under 
the rule that the intention to execute it must appear in 
express terms or by necessary implication.—VAYNE v. 
JOHNSON’S EX’RS, Ky., 248. W. Rep. 238. 

91. PROCESS — False Return.—-After a person has 
brought an action against a sheriff to recover the pen- 
alty for a false return on an execution, such officer, by 
leave of court, may amend the return so it will speak 
the truth, andthus defeat the action.—STEALMAN v. 
GREENWOOD, N. Car., 188. E. Rep. 503. 

92. PrRocEss—Publication —Deed.—An action to re- 
form the description of the real property in a deed is 
one, the subject of which is the real property, the title 
of which is sought to be affected; and the relief de- 
manded consists in excluding the defendant from any 
interest therein, within the meaning of Gen. St. 1878, 
ch. 66, § 64, providing for the service of sammons by 
publication.—CORSON V. SHOEMAKER, Minn.,57N. W. 
Rep. 134. 

98. PUBLIC LanDs—Forfeiture of Location.—Act Nov. 
29, 1871, provides that in all locations and surveys of 
land heretofore made, in which the field notes have 
been returned tothe general land office, and the certi- 
ficate under which the survey was made is not on file in 
the land offiee, nor has been withdrawn for location of 
unlocated balance, such certificate shall be returned to 
the land office within eight montis from the passage of 
this act, or the location and survey made thereunder 
shall be void: Held, that such forfeiture of a location 
does not invalidate the certificate under which it was 
made, but a location of other lands in 1874 under the 
same certificate may be valid.—SEIBERT V. RICFARD- 
son, Tex., 248. W. Rep. 261. 

94. PUBLIC LAND — School Lands—<Actual Settlers.— 
One who procures the tenant of a purehaser of a school 
section to abandon his lease, and who takes posses 
sion of the premises, but whose wife continues to re- 
side on the homestead in another town, is not an ‘‘ac- 





tual settler” on the land, within the meaning of the 
Statute of 1887, authorizing the sale of school lands to 
actual settlers; and bence he isin no position to at- 
tack the title of the first purchaser on the ground that 
the latter was not an actual settler.—Swan v. Busby, 
Tex., 248. W. Rep. 3038. 

95. QUO WARKRANTO—Stay of Judgment.—As a judg- 
ment in favor of a relator in guo warranto proceedings 
invests him with the office in controversy without the 
aid of any process, such judgment cannot be stayed by 
the suing out of a writ of error and giving bond; How. 
Ann. St, §§ 8679, 8681, which provide for a stay of execu- 
tion on suing out a writ of error, not authorizing the 
suspension of a judgment which requires no aid from 
process to give it effect.—PEOPLE V. STEVENSON, Mich., 
57 N. W. Rep. 15. 

9%. RAILROAD Company — Collision — Crossing.—One 
approaching a railroad crossing is not bound to stop his 
team, but it is enough that he listens carefully for an 
approaching train, and looks along the track in both 
directions.—GALVESTON, H. & 8. A. Ry. Co. v. DUELM, 
Tex.,248. W. Rep. 334. 

97. RAILROAD COMPANIES—Construction Companies. 
—A railroad construction company organized a rail- 
road company; controlled its stockholders; had its of- 
ticers elected officers thereof, took its stock and bonds, 
raising therefrom the railroad company’s only assets, 
which it also expended; made a contract for construc - 
tion, specifying only that the road sbould be of a cer- 
tain width, and providing a certain compensation, 
which was thereafter increased. The railroad com 
pany had no books for three years after its organiz a 
tion, and performed no corporate acts except to make 
contracts with the construction company: Held that, 
as far as creditors were concerned, the two compan- 
ies were one, sothat a person who contracted with the 
construction company to do work on the road was en- 
titled to alien as an original contractor with the rail- 
road company.—MCDONALD VY. CHARLESTON, C. & C. R. 


Co., Tenn., 248. W. Rep. 252. 


98. RAILROAD COMPANIES — Joint Liability.—Where 
the lessor and lessee of a railroad are jointly sued for 
injury to property caused by its operation, the objec 
tion that the two defendants are not jointly liable can- 
not be raised inthe Supreme Court when it was not 
raised in the lower court by exception to an instruc- 
tion, or ruling on evidence, or stated as a ground for 
new trial, since in such case the matter of joint liabil- 
ty is treated as a question of fact.—CHICAGO, M. & ST. 
P. Ry. Co. Vv. DARKE, II1., 35 N. E. Rep. 750. 

“99, RAILROAD COMPANIES—Killing Animals.—Section 
5501, Comp. Laws, makes proof of the killing of stock 
by a railroad company prima facie evidence of the neg- 
ligence of the company, and an averment, in the com- 
plaint in such an action, that the stock were so killed 
within the terms ofthe statute, is a sufficient averment 
of negligence on the part of the company.—BATES V. 
FREMONT, E. &M.V. R. Co.,8. Dak., 57 N. W. Rep. 72. 

100. RAILROAD COMPANY—Street Car—Negligence.—In 
an action against a street-car company for injuries 
alleged to have been caused by the company’s negli 
gence in running its car at an excessive rate of speed, 
evidence of the length of the car’s trip, and of the 
schedule time for making such trip, is admissible to 
show the average rate of speed, asa basis of com- 
parison with the speed atthe time of the accident.-- 
CENTRAL Ry. CO. V. ALLMON, IIl., 35 N. E. Rep. 725. 


161. REAL ESTATE AGENT—Commissions.—Defendant 
placed in the hands of plaintiff, a real-estate broker, 
certain property, to be sold at a certain price, agree- 
ing to pay him therefore a certain amount. Plaintiff 
thereafter informed defendant that he could sell it if 
certain property was taken in part payment, and was 
authorized to take it: Held, that the express agree- 
ment to pay commissions wasnot affected thereby .— 
THORNTON V. Moopy, Tex.,248. W. Rep. 831. 

102. RECEIVER OF STATE BANK—Claim.—The receiver 
of an insolvent State bank, appointed by the Circuit 
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Court on petition of the commissioner of banking, as 
provided in the general banking act of 1887 (sections 
55-57), who isin express terms placed under the direc- 
tion of the court in taking possession of the bank’s 
assets and administering its affairs, is an officer of the 
court; and hence, on the disallowance of a claim by 
the receiver, the court appointing him should, permit 
an issue to be framed between him and the creditor, 
in which the validity of the claim may be determined, 
and not remit the creditor to an action against the in- 
solvent bank.—CITIZENS’ SAV. BANK V. INGHAM CIRCUIT 
JUDGE, Mich.,57 N. W. Rep. 121. 

108. SPECIFIC PERFORMANCE—Judgment Creditor.—A 
vendee of land under a verbal contract to purchase 
the same took possession and built a house thereon 
with money furnished by the vendor. Unable to pay 
the debts thus incurred, he, with the vendor’s con- 
sent, transferred the property to athird person, who 
assumed the indebtedness: Held, that by such transfer 
the vendee parted with all his interest in the land, and 
a creditor of his, who thereafter obtained a judgment, 
was in no better position than he, and was not en- 
titled to a specific performance of the vendee’s con- 
tract to purchase.—ROSENBERGER V. JONES, Mo., 248. 
W. Rep. 203. 

104. TAXATION—Special Assessment.—It is no objec- 
tion to confirmation of a special assessment for a sewer 
that the sewer is more than three fourths of a mile 
distant from the land assessed, since the distance of 
the sewer fromthe land is merely an item to be con- 
sidered in estimating the benefits.—KkLLY Vv. CITY OF 
CHIcaGO, I11.,85 N. E. Rep. 752. 

105. TRESPASS—Damages.—In an action for trespass 
in casting andimposing earth on plaintiff’s lot, the 
measure of damages is, in general, the difference be- 
tween the value of the lot in its former state and the 
value after the earth is so imposed uponit. Ifthere 
bea building on the lot, not alleged to have been in- 
jured, evidence of its separate value is inadmissible.— 
NELSON V. VILLAGE OF WEST DULUTH, Minn., 57N. W. 
Rep. 149. 


106. TRIAL.—In an action against an administrator on 
a note given by his decedent it is not error to refuse to 
submit to the jury the interrogatory whether the note 
was executed by decedent, as Rey. St. 1881, § 546, pro- 
viding that the court shall, when requested, require 
the jury, if it return a general verdict, to find specially 
upon particular questions of fact, does not apply toa 
fact which will be sufficiently answered by the gen- 
eral verdict.—MCCULLOUGH V. MARTIN, Ind., 35 N. E. 
Rep. 719. 


107. TRUSTS.—Decedent held lands as security for 
advancements to claimant, and they agreed that de- 
cedent should sell the lands or the timber therefrom 
to pay the debt and certain commissions, and that 
whatever land remained after such payments should 
be owned by decedent and claimant in common: Held, 
that a breach of the agreement by decedent’s admin- 
istrator did not give risetoaclaim against the estate 
of which the Probate Court has jurisdiction, but that 
claimant’s remedy was in equity for an accounting of 
the trust.—NESTER v. Ross’ Estare, Mich., 57N. W. 
Rep. 122, 


108. TRusTs—Appoinment of Trustee.—A trust deed 
provided that in case of the death, resignation, or 
disqualification of the trustee, the county court ‘‘may, 
and is hereby requested,” upon application of any 
member of the company, to appoint a successor: Held, 
hat an order of the county court appointing a trustee 
was void, as the county court had no jurisdiction, by 
law, to exercise such a power.—HARWOOD Vv. TRACY, 
Mo., 248. W. Rep. 214. 


109. VENDOR AND PURCHASER — Contract. — Where B 
executes a written instrument with L, who as his wife’s 
agent, signs her name to the instrument on a contract 
of sale of her real estate to B, and she receives part of 
the purchase money from him be cannot recover it 
back from her, if she and her husband are ready, will- 





ing, and able to convey the premises to B acccording 
to the terms of the written instrument or contract, 
even though it be absolutely void; and this is especially 
so if B has not tendered full performance of his part of 
the contract.—K®BYSTONE IRON Co. Vv. LOGAN, Minn., 57 
N. W. Rep. 156. 

110. WaATERS—Accretion—Rights of Adjoining Land. 
owners. — Where an accretion to land of one of two 
riparian owners, whose lands adjoin, gradually extends 
in front of the land of the other, the owner on whose 
land the accretion first commences is not entitled to 
all the land formed thereby, but only to that which 
lies in front of his own land. — CRANDALL V. ALLEN, 
Mo., 248. W. Rep. 172. 

lll. WILLS — Estate for Life. — A will read: “I give, 
devise and bequeath to my wife all my estate real 
personal or mixed to have and to hold the same and 
to be empowered to sell or dispose of it at pleasure 
and also all my moneys to be paid to her by my exec- 
utors within 12 months after my decease. I also give 
herthe use improvements and income of my dwelling 
house land and its appurtenances to have and to hold 
the same to her and during her natura! life and from 
and after her decease 1 give and bequeath the remain- 
ing part of said real persona! or mixed estate and 
hereditaments unto such child or children as I shail 
leave or have living at the time of my decease and to 
their heirs and assigns forever the same to be divided 
equally among them:” Held, that the wife received 
the whole of the estate, to manage or dispose of it as 
she pleased during her life, and, at her death, what 
was left, in whatever form or condition it might be, 
was to goto testator’s children, and their heirs and 
assigns, forever. — REDMAN V. BARGER, Mo., 24 S. W. 
Rep. 177. . 


112. WILLS —-Mental Capacity—Evidence.—An opinion 
as to the mental capacity of a testator cun only be 
given when the witness has testified to circumstances 
on which his opinion is based, and which to some 
extent justify it, and it must be left to the discretion of 
the trial judge to determine whether there is reason 
able ground for the opinion. — O’CONNOR Y¥. MADISON, 
Mich., 57 N. W. Rep. 105. 


113. WILLS—Probate.—Kev. St. 1893, ch. 148, § 2, declares 
that the testimony of two subscribing witnesges to « 
will, tothe effect ‘‘that they were presept and saw 
the testator sign said willintheir presence, and that 
they believed the testator to be of sound mind and 
inemory at the time of signing or acknowledging the 
same, Shall be sufficient proof of the execution of said 
willto admit the sameto record:” Held that, where 
the witnesses testify that at the time of the execution 
ofthe will they believed the testator to be of sound 
mind and memory, the will should be admitted to pro 
bate, although the witnesses also testify that they have 
since come to the conclusion that the testator was not 
sane when he signed the will. — MAINB MISSIONARY 
Soc. Vv. INGALLS, Ill., 35 N. E. Rep. 744. 


114. WITNESS—Examination—Contract.—In an action 
for breach of contract to deliver sheep at a certain 
time, plaintiif, having testified for himself, on request 
of the defense produced his memorandum book of 
purchases, and was cross examined therefrom. He 
testified that the entry of defendant’s sale was made 
atthe time, in defendant’s presence, but, not read to 
him: Held, that the book was admissible on re-direct 
examination to corroborate plaintiff, but not to prove 
the sale.—AULLS V. YOUNG, Mich.,57N. W. Rep. 119. 


115. WITNESS — Transactions with Decedent.—Under 
How. St. § 7545, excluding evidence of the opposite 
party asto facts equally within the knowledge of 4 
decedent in a suit prosecuted or defended by bis 
“heirs, assigns, devisees, or personal representatives,” 
adaughter who seeks to enforce against the widow 
and other heirs a parol contract made by her deceased 
father is incompetent to testify as tothe terms of the 
eontract.—LLOYD Vv. HOLLENBACK, Mich., 57 N. W. 
Rep. 110. 
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